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" operation. “Pipe prescription” is the modern method of choosing the right 
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sign No. 4298) with G. E. Form 
32 Novalux units light Front 
Street, Harrisburg, Pa. 


UNION METAL STANDARDS 
NEVER GROW OLD 


EN YEARS is a short time in the life of a Union Metal Standard. It will stay young year 
_after year. Time will not impair its efficiency. Time will not make the design obsolete. 
Even a city’s growth and changing traffic conditions need not necessitate replacement. With 
Union Metal sectional construction, single light standards can be converted into twin-light 
standards, providing higher mounting heights and the necessary increase in illumination. Then 
the standards begin another long period of usefulness. 





This quality of “staying young” has been evolved through a quarter century of experience in 
this field. It is dependent upon the most advanced type of pressed steel sectional construc- 
tion plus extreme care in designing and manufacturing. 


It is one of the reasons why nearly 3,000 American cities have Union Metal installations today. 


THE UNION METAL MANUFACTURING COMPANY 
GENERAL OFFICES AND FACTORY - CANTON, OHIO 


SALES OFFICES - New York - Chicago - Boston - Los Angeles 
San Francisco . Seattle - Dallas - Atlanta 
DISTRIBUTORS . Graybar Electric Company, Incorporated - General 


Electric Merchandise Distributors - Offices in all principal cities 
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Pages with the Editors 





Tue leading article in this number of 
Pusiic UTILitiEs ForRTNIGHTLY is at once 


the shortest and the most pungent that has 
yet occupied the place of honor in this maga- 
zine. 

s * 

Irs surprise elements lie not only in the 
conclusions reached by its author—that the 
business interests of the country should take 
command of our government and thereby in- 
stitute an era of self-regulation for industry 
and dispense with cur politicians—but in the 
auther himself, LincoLn STEFFENS, who for 
over a generation has been regarded as this 
country’s foremost “muck-raker” and one of 
the most active workers in the cause of the 
radicals and of the liberals. 

* * 
at the age of retirement following a 
particularly active life as a world-traveler 
and observer of economic changes, he has 
reached a conclusion about the future of the 
corporate interests in this country—a_ con- 
clusion so frank and so startling that it will 
undoubtedly attract widespread attention. 
* * 


Now, 


Tus article (which begins on page 387) 
summarizes 
epitomizes 
Autobiography 


Mr. STEFFENS’ conclu- 
his two-volume work 
of Lincoln Steffens,” 


merely 
sions; it 


“The 





LINCOLN STEFFENS 


“I, for one, would be willing to remove all 
our ‘prohibitions from all businesses... and 
then do no more politics but only business.” 


(SEE Pace 387) 


VI 


which will be published this spring by Har- 
court, Brace & Co., and which will trace at 
length the various steps which have led the 
author from the camp of the radicals into 
the camp of the conservatives—although the 
journey was made by a circuitous route. 

* * 

LINcOoLN STEFFENS was born in California 
in 1866; graduated from the University of 
California in 1889; studied in various uni- 
versities of Europe; began his newspaper 
work with the New York Evening Post in 
1892; was managing editor of McClure’s 
magazine from 1898 to 1902, and associate 
editor of the American and Everybody's 
magazines from 1902 to 1906, and is the au- 
thor of several books. 

a * 


FREEMAN TILDEN, (see “How Vulnerable 
Are Utility Stories?” page 401) is a maga- 
zine author and novelist who, with typical 
Yankee shrewdness, has been exceptionally 
successful in his investments, and who has 
made a particular study of utility securities. 

* * 

Born in Massachusetts in 1883 and enter- 
ing newspaper work at an early age, Mr. 
TILpEN has been a keen student of econom- 
ics and finance, and has written many maga- 
zine articles on this subject. 

OK ok 


MERLE THORPE (turn to page 409) is the 
editor and general manager of The Nation’s 
Business, the monthly organ of the U. S. 
Chamber of Commerce. 

ok ok 

Mr. TuHorPE was born in Illinois in 1879; 
graduated from Stanford University in 1905, 
when he entered newspaper work; was pro- 
fessor of journalism in the University of 
Washington from 1907 to 1911 and at the 
University of Kansas from 1911 to 1916, and 
since then he has been the guiding genius 
of the pericdical that occupies a unique and 
influential position in the field of business. 

x * 

Joun M. Osxison (whose article “State 
Commission Control of Oil and Gas Wast- 
age,” on pages 414 to 419, treats of a phase 
of regulation concerning which little is 
known but which is becoming of increasing 
interest) is a newspaper and magazine writer 
who has contributed previous articles to Pus- 
Lic Uriiities ForTNIGHTLY. 

= 2 


Out of the daily mail the editors select 
the following letter that speaks for itself: 


(Continued on page VIII) 
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A New Comer! 
The C-E STOKER UNIT 





The C-E Stoker Unit, which is a self-contained underfeed 
stoker with electric drive and integral fan construction, has 
recently been placed on the market by the Combustion Engi- 
neering Corporation. 


This stoker has been developed to provide a simple auto- 
matic machine for the firing of small boilers up to 150 h. p. 
It has a number of features not available in other machines of 
its size, such as, agitated grate bars, side dumping grates and 
agitated feed hopper which eliminates arching of the coal and 
interrupted feed. 


The design is self-contained, completely enclosed and — 


provides a simple rugged and dependable unit for the under- 
feeding of coal under small boilers. Three sizes are available 
with coal burning capacities of 300 Ib., 600 lb. and 1,000 Ib. 
of coal per hour respectively. 


Due to its unit construction, a C-E Stoker Unit may be 
installed and placed in operation in 6 to 12 hours. 





COMBUSTION ENGINEERING CORPORATION 


200 Madison Avenue a ee New York 











VIII PAGES WITH THE EDITORS (continued) 





MERLE THORPE 


“Whenever a professional friend of the 
people is hard put for an issue, he can al- 
ways fall back upon that durable bogey— 
‘The Power Trust.’” 


(See Pace 409) 


“Pusiic Uriities FortnicHtLy is the 
only magazine I know of in the nation, in 
its field, which is actually maintaining an 
even-stephen forum of high character on 
utility issues. 

* * 

“In other words, the publication is on the 
square and is living up to the announced 
purpose of presenting both sides of utility 
problems. 

* * 

“SomE of its articles are exceedingly val- 
uable to any one in need of utility data or, 
on the other hand, who is keeping tab on 
the drift of opinion.” ; 

—Judson King, 

Director, National Popular Government 

League. 
x * 

“THE public utilities must fight. They 
cannot survive unless they fight and 
master the enemy that is menacing their 
existence. It is a case of fight or surren- 
der.” 

x * 

SucH is the vigorous message of JoHN 
Sparco to the utility leaders—as expressed 
in the coming issue of Pusiic UTiLities 


FORTNIGHTLY. 
ok * 


In this message the former Socialist 
sounds a call to arms against the radical 
elements which are “seeking to destroy 
private enterprise” in this country and set 
up instead a bureaucracy. 


THE author goes further, however, than 
merely to sound the tocsin; he proposes a 
definite, cooperative organization for the 
purpose of creating “an effective force to 
wage war upon the propaganda that is 
directed to the destruction of private 
ownership and individual initiative.” 

* * 

On the same principle that well-conducted 
business corporations lay aside funds for 
maintaining insurance against fire and 
other hazards, they should lay aside money 
“for the defense of the existence of our 
economic system, including assaults upon 
the conceptions of private property upon 
which the industrial system is based,” 
maintains Mr. Sparco. 

* * 

However strongly one may either endorse 
or oppose Mr. Sparco’s proposal to set up 
a League for Opposing Public Ownership, 
no one can question the timeliness of the 
author’s views. 

* * 

ANOTHER article of a controversial nature 
that will appear in the next issue of this 
magazine comes from the pen of Mr. R. 
HussELMAN, who is identified rather with 
the liberal than with the conservative group 
of economists, and whose opinions on 
“Some Fallacies of Customer Ownership” 
concludes with a constructive suggestion 
that will furnish substantial food for 
thought. 

x * 

In the “Public Utilities Reports” sections 
in the back of this number will be found 
court and commission opinions on the fol- 
lowing subjects of special interest: 

* * 

THE question of confiscating a customer’s 
rights or the rights of a prospective custo- 
mer has frequently been argued but not de- 
cisively settled by court decisions; this 
creates special interest in the recent decision 
by the circuit court of appeals in the Nia- 
gara Falls case holding that a prospective 
customer has no property rights in utility 
service which may be confiscated. (See 
page 127.) 

co * 

A GREAT furore has been stirred up in 
Pennsylvania concerning public utility regu- 
lation; not least among the causes is the 
Scranton-Spring Brook Water case, in which 
substantial increases in rates were authorized 
in the coal mining regions, where pure water 
is scarce. (See page 149.) 

* * 

THE order of the Maine Commission, re- 
fusing authority to capitalize bond discount, 
has been sustained by the Maine Supreme 
Judicial Court. (See page 143.) 

* * 


THE next number will be out April 16th. 
—TueE Epirors. 
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For the first eight months of 1930 


CITIES SERVICE COMPANY’S 
Net to Common Stock and Reserves was 


$30,063,152 


—nearly half a million dollars greater 
than for the entire year of 1929 





By investing in Cities Service 
CITIES SERVICE COMPANY Common stock you share in the 


Net to Common Stock and Reserves record-breaking and growing 
earnings of the Cities Service 


1926 1.1, 1s1nacs | °Peamization. 

a 2 s+ 6% 22,604,926 This is an excellent time to acquire 
1928 . .« ee « 22,876,755 Cities Service Common stock. For 
ee = «6 es 29,591,440 further information fill in and 
1930 (Grst 8 months) 30,063,152 mail the coupon below, or consult 


your investment dealer or banker. 











HENRY L. DOHERTY & COMPANY 


60 Wall Street © New York City 
Branches in principal cities 

















HENRY L. DOHERTY & COMPANY, 




















60 Wall Street, New York City 
Send copy of booklet describing the Cities Service 
Cities Service Radio Program —every Friday, 8 PY organization 
P. M., Eastern Daylight Saving per 4 and the é possibilities of its securities. 
Coast-to-Coast and Canadi: k—34 Stati Name 
Address To 
City oo 
(0980—000) inn 
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MASSACHUSETTS ELECTRIC MANUFACTURING CO. 


West Lynn Massachusetts 











Taylor Stokers for Brooklyn Edison Company 


HE EIGHT TAYLOR STOKERS for the Hudson Avenue Station of the 
l Brooklyn Edison Company, on which a partial shipment has been made, 
are the largest high capacity type ever built. Measured in the usual terms 
they are 15 Retorts wide and 69 Tuyeres long—approximately 26 feet wide x 27 
feet long. 
At maximum rating they will each be capable of burning 28.3 tons of 
coal an hour. 

It is interesting to note that stokers of the same type are already in opera- 
tion at the Delray No. 3 Station of the Detroit Edison Company. The pusher 
rods have been brought out to the front of the stoker where, from the operating 
floor, the stroke of each one can be individually adjusted. Longitudinal and 
transverse expansion, important in the design of the long stoker, have been care- 
fully allowed for. 

Both stoker and crusher rolls are driven by a Hele-Shaw electro-hydraulic 
transmission which was also furnished by the American Engineering Company. 


American Engineering Company 
PHILADELPHIA, PA. 
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Reminders of ’ LV. AY. / Notable Events 
Coming Events and Anniversaries 
2 TA The birth of the steam railroad was celebrated with the formal opening of the © 
short but famous Liverpool & Manchester line in England; 1830. 
3 F Four continents were connected by telephone when the line between the U. S. and 
South America was opened; 1930. Texas Railroad Commission was created; 1891. 
4 Sa Commercial transmission of pictures by wire began; 1925. The first screw propeller 
ship Sirius crossed the Atlantic; 1838. 
5 S Maryland’s Public Service Commission came into existence when the governor ap- 
proved the Public Service Commission Law; 1910. 
6 M CYRUS W. FIELD obtained exclusive rights for 50 years to land marine telegraph 
cables in New Foundland; 1854. 
7 Ts MICHAEL FARADAY announced his epoch-making invention of the electric dynamo— 
the father of the generators on which the electric industry so largely depends; 1831. 
8 W Transatlantic travel by steamer was inaugurated when the Great Western left Bristol, 
England, for New York on its first regular trip; 1838, 
9 TA { Make reservations for the 59th annual convention of the National Electric Light 
Association at Atlantic City, N. J., from June 8 to 12, 1931. 
10 F The way was blazed for the cross-continent railways with the departure of the first 
wagon trains from St. Louis to Oregon; 1830. 
il Sa The first substantially built railroad in the United States was built by GRIDLEY 
BRYANT between the quarries at Quincy, Mass., to the Neponsit River; 1826. 
12 S The telegraph line between Philadelphia and Fort Lee, N. J. (across the Hudson, 
opposite New York), was completed; 1846. 
13 M The charter under which the Pennsylvania Railroad now operates was granted for the 
extension between Philadelphia to Pittsburgh; 1846. 
14 Ts The “Pony Express,” the first common carrier to San Francisco, completed its first 
spectacular trip, after a 9-day journey from St. Joseph, Mo.; 1860. 
15 W The first train to run over the tracks of the Atchison, Topeka & Santa Fe Railway 
left Topeka for Wakarusa; 1869. The General Electric Co. was incorporated; 1892, 
“For strong souls 
“Live like fire-hearted suns; to spend their strength 
“In furthest striving action.” - 
—Georce Exior 
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From a camera study by Wm. M. Rittase 


Forging the Tools of Service 


A Scene In A Plant THAT MANUFACTURES UTILITY EQUIPMENT 


“A vast engine of wonderful delicacy and intricacy; a machine that ts 
like the tools of the Titans put in your hands.” 
—FERGUSON 
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Let Big Business 
Regulate Itself 


The Conclusions of a Lifelong Reformer 


By LINCOLN STEFFENS 


FOREWORD 


Wwe the spectacular series of magazine articles “The Shame 
of the Cities” burst upon the public in 1904, the author, Lin- 
coln Steffens, not only established himself as a fearless reformer 
and brilliant writer, but also instituted in American journalism an 
era of “muckraking” that arrested world-wide attention. Acclaimed 
as an unselfish champion of the public and as a foe of corruption 
in politics and business by the liberals; branded as a Red, as a 
visionary, and as an agitator by the conservatives, Lincoln Steffens 
has led an eventful life as a journalist, radical, world-traveler, 
and observer of political and economic change. Now, at the age of 
sixty-five, he has arrived at some conclusions concerning the domi- 
nance of American business over American politics—conclusions 
that are as novel as they are startling, particularly at the present 
time when the problems of government regulation of public utili- 
ties have been projected so definitely into the arena of political 
debate. These conclusions (which are now being incorporated in a 
book), are here summarized in pellet form, exclusively for Pusiic 
Uriities FortnicutLy, by Mr. Steffens himself. 

—Tue Eprrors. 


to me, or to the readers of this case the genesis is not an argument; 
magazine, to give conclusions it is a story, a long life-story, which 
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[ is not quite fair to the subject, without their genesis. But in this 
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will soon be available in book form, 
and my conclusions are not likely to 
be accepted offhand. Anyway, here 
they are: 

Corruption has succeeded in the 
United States. 

Business has won its way to power. 

Politics is beaten; reform is licked. 

The state cannot regulate business 
in general or the public utilities in 
particular. 


V 7 are passing out of the period 
of opinion, when decisions and 


actions were based upon considera- 
tions of right and wrong. The age 
of reason is ended. Our culture to- 
day is experimental. 

Well, many experiments have been 
made in the regulation of big, privi- 
leged businesses by the political gov- 
ernment. The consequence has been 
always the same—political corrup- 
tion, which results in the regulation 
of the regulators. Business has “had 
to” run politics and govern the state. 

It was business men who said that 
they “had to” use bribery and cor- 
ruption. 


} pragpnnect sie for years, I was final- 

ly convinced that bribery and cor- 
ruption cannot be dealt with as forms 
of felony, but must be regarded as 
items of a process, of a natural, in- 
evitable force which was necessary to 
make a government formed by an 
agricultural people represent an in- 
dustrial era. Ina sense, then, bribery 
was an act of God. 

The process of “corrupting” the 
American democracy into an indus- 
trial dictatorship is not yet completed, 
but it is near enough to the end to 
enable a willing observer to foresee 
that business or industry will either 


govern the government or govern it- 
self, or both. 


HIS may not be bad news; it may, 

indeed, prove good, if we ac- 
knowledge the change and learn to 
act upon it. Organized Labor pre- 
fers to deal with the management of 
business rather than the government 
of the state. Advanced thinkers pon- 
der economics, not politics. 

Our inherited division of govern- 
ment into two parts—the political 
state and the management of busi- 
ness—is being challenged in all coun- 
tries. The duality is becoming in- 
convenient, if not impossible. 

Italy is merging the two into one 
by attempting to make the state su- 
preme in politics, business, and labor. 

Russia is driving toward a unifica- 
tion of all industry and agriculture in 
one great, comprehensive organiza- 
tion which shall eventually replace 
the abolished state. 

In America we still have a political 
government which directs what men 
shall drink and many businesses 
which direct what and whether we 
shall eat and work. 

When President Hoover sum- 
moned to the White House in broad 
daylight last year the captains of in- 
dustry to consider with him a com- 
mon policy or plan to meet the eco- 
nomic depression, we were seeing a 
public recognition of the fact that our 
political government and the policy of 
business must be one as they were 
during the emergency of war. 


I* any case, it looks as if busi- 
ness is going to have, directly 
or indirectly, what business men 
long have wanted: Self-government, 
the government of business, by busi- 
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The Ultimate Result of the Struggle of the State to Control 
Business, and of Business to Control the State: 


“a is going to have, directly or in- 

directly, what business men long have 
wanted: Self-government, the government 4d 
business, by business, for business. 
Business serves a social function far more im- 
portant than politics. I, for one, 
would be willing to remove all our prohibitions 
from all businesses, let them merge the trusts 
and the utilities and railroads, combine the 
mergers till there is one organization of all- 
inclusive business, and then do no more politics 

_ but only business, with business, and on a 








business basis.” 





ness, for business. 
Are the business men ready for it? 


USINESS serves a social function 
far more important than politics. 
The governments of business now are 
freer, more anarchistic, more corrupt 
than political governments. Business 
ethics are lower than political ethics. 
It is “wrong” for a governor, it is all 
right for the head of a business, “to 
work for his own pocket all the time.” 
And the prizes, the profits, the grafts 
of business are much more tempting, 
as well as less resisted. Can business 
men govern themselves any better 
than the people can? 

What will business men do with 
their growing power, already almost 
sovereign? What will unregulated 
public utilities men do with their ab- 
solute control over the rates of our 
light, heat, power, and transportation, 
and over wages? 


N™ these rapid-fire conclusions 
and wonderings of mine may 


sound like the random shots of a de- 
featist, and I am defeated—as a re- 
former. But I am not “tired” or 
sore or cynical. My life has been a 
life of unlearning and now, since the 
World War, the peace, and the revo- 
lutions, I am beginning to learn. 
There is something wrong to be 
righted, but there is an alternative to 
the reform that has failed. 


I FOR one, would be willing to re- 
9 move all our prohibitions from 
all businesses, let them merge the 
trusts and the utilities and the rail- 
roads, combine the mergers till there 
is one organization of all-inclusive 
business, and then do no more poli- 
tics but only business, with business, 
and on a business basis. 

But, then, my experience is that 
business men do not know what busi- 
ness is; they say, but they really do 
not realize that business is business 
just as politicians do not realize that 
politics is business. 
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What the New Governors 
Think of State Regulation 


A terse summary of what the commissions and the 

utility companies may expect during the present ad- 

ministrations—as reflected in the recent utterances of 
the new chief executives. 


By HENRY C. SPURR 


N view of the fact that public util- 
I ity regulation is again becoming 
a plaything of politics, the recent 
recommendations of outgoing and in- 
coming governors to the legislatures 
of the various states are both interest- 
ing and instructive. 

In the forefront of the opponents 
of regulation, as at present adminis- 
tered, of course, stands Governor Gif- 
ford Pinchot of Pennsylvania. With 
the ardor of a crusader, he believes 
there is something seriously the 
trouble with the state public service 
commissions, especially with the 
Pennsylvania commission. 

He thinks that distrust is well-nigh 
unanimous. He goes beyond any 
other governor in making a personal 
attack against the commission. His 
quarrel is apparently not so much with 
regulation as with the commissioners. 
He declared in his message to the 
legislature : 


“Whenever, as in Pennsylvania, the pub- 
lic service commission is the cat’s paw of 
the corporations instead of the protector of 
the people, widespread injustice is in- 
evitable.” 

The governor says this of a com- 
mission which has caused rate reduc- 
tions amounting in the aggregate to a 
saving to consumers of millions of 
dollars. He says it of a commission 
which has been reversed in rate pro- 
ceedings involving valuation only in 
five cases in each of which the court 
determined that the value fixed by the 
commission was so low as to be con- 
fiscatory. He says it of a commission 
which has been reversed only four 
times in appeals to the courts in cases 
involving railroad rates, where re- 
versal in each case was based on the 
ground that the commission order 
was unjust to the railroad company. 

A cat’s paw is supposed to be used 
for pulling luscious chestnuts out of 
the fire; not for pushing them in. 
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Still, Governor Pinchot believes the 
commission is a cat’s paw of the cor- 
porations. He recommended an un- 
biased investigation of the commis- 
sion, following the lead of a number 
of governors of other states in recent 
years. Investigations, although ex- 
pensive, are undoubtedly useful in de- 
veloping facts; but no support for 
such a charge as Governor Pinchot 
makes has ever been shown in any 
previous investigation of any public 
service commission in the country, 
and there is sufficient evidence in the 
nature of the decisions of the Pennsyl- 
vania commission itself abundantly to 
disprove the charge so far as that 
commission is concerned. 


pegonen Franklin D. Roosevelt 
of New York also thinks that 
regulation has failed. His views are 
well-known. Nothing new developed 
in his recommendations to the legis- 
lature. His idea is that domestic elec- 
tric rates at least should be much 
lower than they are. Addressing the 
legislature he said: 


“It would be a fine thing if you and I 
serving a common master—the people of 
the state of New York—would unite in 
this common purpose of bringing into the 
homes and stores and factories of our 
state these modern utilities at a cost rea- 
sonably consistent with a fair return to 
the legitimate investment in these corpora- 


tions.” 

Again the governor, asserting that 
in many cases profits have been exor- 
bitant, says that the plain truth is that 
effective regulation as contemplated 
originally has not been realized. 


Cane Harry H. Woodring of 
Kansas, in his message, said 
that the effectiveness of the control 
and regulation of public utilities by a 
public service commission has been a 


controversial question in Kansas since 
the enactment of the first public utili- 
ties commission act. That the sup- 
port of public utility regulation has 
not been whole-hearted in Kansas may 
be gathered from the statement of the 
governor that the commission has 
never had available for its use suffi- 
cient funds to enable it properly to 
perform its functions, 


 Pecmgeny Julius L. Meier of Ore- 
gon is among those who think 
that regulation of public utilities has 
not been effective. In his message 
he said that because regulation as it 
now exists in Oregon has proven an 
utter failure he recommended the abo- 
lition of the present public service 
commission as now constituted and 
the creation of a department of public 
utilities to consist of a single com- 
missioner appointed and removable at 
the discretion of the governor, with 
a salary adequate to secure the serv- 
ices of a man of experience and first 
class ability. 


Pape C. Ben Ross of Idaho 
also said that there is a growing 
dissatisfaction with the result ob- 
tained in the operation of the public 
utilities under the present public utili- 
ties commission of Idaho. He as- 
serted that the commissioners are 
underpaid and said that the salary of 
these offices should be such as to at- 
tract outstanding individuals to the 
office. But as this would raise taxes, 
he also recommended reducing the 
personnel of the utilities commission 
to one man with a material increase in 
his salary over that now paid to the 
individual members of the commis- 


sion. 
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T will be remembered that Wiscon- 

sin was one of the states in which 
the modern policy of regulation was 
established. This was done largely 
through the influence of former 
Governor Robert L. LaFollette, one 
of the fathers of regulation. At that 
time there was a quite prevalent belief 
that utility rates were based on 
watered stock, and so the demand of 
the progressives of that day was for 
valuation of utility properties in order 
that the return might be limited to the 
actual value of the property employed 
in the public service rather than on 
the amount of stock issued. Since 
that time valuation has been attacked 
very vigorously by the followers of 
the militant governor. 

The message of his son, the present 
Governor Philip F. LaFollette, is, 
therefore, of considerable interest. In 
his communication he said that every 
investigation in recent years estab- 
lished the need for a thorough recon- 
struction of the technique and pro- 
cedure of regulation. He declared 
that it was his purpose to discuss the 
problem of regulation in detail in a 
later message. 

That seems to be the extent of the 
direct criticism of state commission 
regulation of public utilities. 


HE recommendation of munic- 

ipal ownership and operation of 
public utilities may, however, be taken 
as evidence of the belief that private 
ownership under public regulation is 
not altogether satisfactory. The mu- 
nicipal ownership question is dis- 
cussed by several of the governors. 
For example, Governor C. Ben Ross 
of Idaho said: 


“The advisability as well as the de- 


sirability of cities and villages owning and 
operating their own utilities such as water 
system and power plants cannot be ques- 
tioned, and municipal corporations should 
be given aid and encouragement in the 
operation of plants of this nature when it 
is the desire of their inhabitants to so 
operate them.” 


His recommendation was that the 
state Constitution be changed so that 
it may be possible for municipal cor- 
porations to acquire and operate mu- 
nicipally owned plants without the 
necessity of submitting the matter to 
a vote of the qualified electors, or of 
issuing bonds for that purpose, by 
providing for the payment of the obli- 
gations incurred solely from revenues 
derived from the system to be in- 
stalled. 


OVERNOR Dan W. Turner of 

Iowa, while asking for the ex- 
tension of regulation in that state, 
believes that municipal ownership of 
utilities should not be discouraged, 
and he also recommended that a stat- 
ute be enacted granting authority to 
cities and towns to contract for mu- 
nicipal utility plants to be paid for 
from their earnings. 


i Charles W. Bryan of 
Nebraska is a strong advocate 
of municipal ownership. He said that 
the recent adoption of the initiative 
laws by direct vote of the people rela- 
tive to the extension and wider use of 
the municipally owned power plant in 
Nebraska, will mean additional com- 
fort and convenience to the people in 
the rural communities, and also sav- 
ing of hundreds of thousands of dol- 
lars to the users of electricity through- 
out the state. He believes that it will 
open a new era in electric light and 
power development that has long been 
denied to the people through the po- 
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litical influence of privately owned 
plants. He recommended legislation 
permitting the organization of irriga- 
tion and power districts and said that 
existing irrigation districts ought to 
be permitted by law to generate and 
sell electric light and power. Such a 
law, he declared, would enable the ir- 
rigation districts having water power 
possibilities to develop such power, 
and by the profits on the sale of the 
current help pay the cost of irrigation. 


gene LaFollette of Wiscon- 
sin strongly urges public owner- 
ship and operation of public utilities. 
He says that this was one of the ob- 
jectives of the original legislation on 
public utilities in that state. In his 
message he declared that a careful 
examination of the experience of 
other communities demonstrated the 
wisdom of two forms of public com- 
petition; direct municipal ownership 
of power units and publicly owned 
corporations capable of supplying 
wider market areas and of integrating 
the local and district public system 
with the private utilities. He also 
recommended a constitutional amend- 
ment providing that municipally 
owned utilities may be financed by 
mortgage bonds instead of through 
the general municipal borrowing pow- 
ers included under a 5 per cent debt 
limitation. He then said: 


“More important than this is the adop- 
tion of a constitutional amendment au- 
thorizing the state of Wisconsin to a 
vide if it so desires a statewide publicly 
owned power system. When the roll is 
called on this amendment, every legisla- 
ture must choose between Wisconsin and 
the power trusts. It will be an acid test 
dividing the reactionary from the progres- 
sive. 

“Pending adoption of these constitutional 
amendments we need not mark time. 
Every means permissible under the exist- 
ing constitutional provisions should be util- 
ized for developing a comprehensive power 
program. Legislation designed to give 
municipally owned plants larger oppor- 
tunities for economic development through 
the organization of power districts is pre- 
pared and ready for your consideration.” 


HE development of water power 

resources of the states for the 
generation of electricity by the states 
and disposition of it by wholesale is, 
of course, a partial experiment in 
government ownership. This was 
recommended by Governor Roosevelt 
of New York. He said: 


“T trust that action will be taken at this 
session providing for water power devel- 
opment by a public agency for the wy 
of producing cheaper electricity or the 
people of the state.” 


Governor Floyd B. Olson of Min- 
nesota also recommended a constitu- 
tional amendment which will enable 
the state to control and develop those 
water power facilities, watercourses, 
and other natural resources which still 
remain part of the public domain. 

On the other hand, Governor Meier 
of Oregon recommended the creation 
of a hydroelectric commission of three 


7 


is the adoption of a constitu- 


“More important ‘ 

Cin amendment authorizing the state of Wisconsin to 
provide if it so desires a statewide publicly owned power 
system. When the roll is called on this amendment, every 
legislature must choose between Wisconsin and the power 


trusts.” 


—GOvERNOR LAFOLLETTE OF WISCONSIN. 
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members to investigate and study the 
water power resources of the state, 
and the most feasible method for their 
development and utilization including 
development costs and available mar- 
ket for power. The commission he 
thinks should codperate with the Fed- 
eral Government and adjoining states 
in regard to any project in interstate 
waters. Under his suggestion the 
water powers would not be developed 
by the state itself, but by private cor- 
porations or municipalities under 
licensed provisions safeguarding the 
public interest. 

This is all that was said and recom- 
mended by the governors which could 
be construed as indirectly questioning 
the effectiveness of regulation. But 
the opinion that the state regulatory 
commissions are not functioning in 
the interest of the people is not held 
by all of the governors as their mes- 
sages to the legislatures indicate. 


Pssst James Rolph, Jr., of 
California, for example, had this 
to say of regulation in that state: 


“Effective regulation of public utilities 
has been one of the best and most out- 
standing achievements of the progressive 
movement in California. Its benefits have 
fallen alike upon the public and the com- 
panies. Formerly the great corporations 
were the masters of the state. Regulation 
has made the utility corporations public 
servants entitled to public respect and as- 
sistance. If we are to preserve the bene- 
fits of regulation, we must see to it that 
regulation is administered by officials 
friendly to the idea and spirit of regula- 
tion. The utilities as well as all other par- 
ties are entitled to just treatment from 
regulating bodies.” 

e.- & 


The outgoing governor, 
Young, stated that benefits of regula- 
tion from the standpoint of the public 
utility patrons reached record figures 
during the last two bienniums. Reduc- 
tions in rates during that time, he de- 


clared, totaled more than $20,000,000 
as against increases of approximately 
$3,500,000, each of the figures repre- 
senting the decrease or increase per 
annum. He said that the denial of 
requested increases aggregated more 
than $3,700,000. A large number of 
decreases in rates, he declared, were 
made voluntarily by the utilities ren- 
dering rate proceedings unnecessary ; 
that compared with the cost of main- 
taining the commissions, which is 
about $500,000 a year, regulation had 
produced measurable results to the 
users of utility service. 

The California Commission, by the 
way, has had its troubles from the 
political angle. Some years ago it 
was subjected to a legislative investi- 
gation, the first of its kind. The 
legislative commission was hostile to 
the commission, but after the investi- 
gation the members frankly admitted 
that they were mistaken and made a 
report highly flattering to the com- 
mission. This was a considerable 
triumph for the commission because 
men who have formed opinions and 
expressed them seldom change their 
viewpoints as the result of investiga- 
tions. 


HE amount of work handled by 

the commissions is not often ap- 
preciated by the public. Ex-Governor 
Young stated that the California Rail- 
road Commission had been a party to 
225 court cases involving its jurisdic- 
tion or upholding its orders during 
the nineteen years since it was re- 
organized in its present form. He 
said that but 17 of these cases were 
actually lost; and that in view of the 
fact that the commission had issued 
approximately 23,000 orders during 
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The Threat of Federal Interference 
with State Regulation 


ce HE Interstate Commerce Commission ts 
continually reaching out and absorbing 
the jurisdiction of state commissions in deal- 
ing not only with interstate questions but also 
with intrastate cases on the theory that intra- 
state rates are reflected in interstate rates. If 
this tendency continues, it will ultimately de- 
stroy the powers of state commissions and take 
away from state governments many of their 
rights over utilities within their borders.” 
—GovERNOR EMMERSON OF ILLINOIS. 








that time and that it had been reversed 
in less than one tenth of one per cent 
of its decisions. This is a pretty ef- 
fective answer to the charge that the 
course of regulation is being inter- 
rupted by the volume of court cases 
involving appeals from commission 
decisions, at least as far as California 
is concerned. 

Governor Louis L. Emmerson of 
Illinois also speaks favorably of the 
work of the Illinois Commerce Com- 
mission. He said that the commission 
was completely reorganized during 
the last biennium and had made a 
determined effort to clear its docket 
of all old cases and had adopted a 
policy of giving prompt consideration 
to all matters before it. He stated 
that in the biennium 1,703 applica- 
tions, complaints, or petitions had 
been filed; 2,449 hearings had been 
conducted; 3,980 orders had been 
passed; and 10,818 informal cases 
had been filed. The commission, 
he said, had authorized the issuance 
of $281,223,820 in stocks and bonds 
and had collected $127,768 in fees. 


As a result of hearings conducted 
during the two years, the com- 
mission had reduced electric service 
rates in 2,224 communities; gas rates 
in 42 communities; and water rates 
in 3 communities. 


HE attitude of Governor Henry 
S. Caulfield of Missouri must 
also be taken as friendly to regula- 
tion. In his message to the legisla- 
ture he said that the 55th general as- 
sembly had made an increased appro- 
priation out of fees earned by the pub- 
lic service commission to enable the 
commission to make valuation and 
audit of public utilities ; that previous- 
ly the commission had been hampered 
in this important work by insufficient 
appropriation although the expense of 
such work was not payable out of the 
state treasury; but as a result of the 
increased appropriation during the 
years 1929 and 1930 the commission 
had done almost five times as much 
of this valuation and auditing work 
as during the preceding two years. 
The governor recommended that in- 
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creased appropriation out of fees be 
continued to enable the commission to 
make valuation and audit of all the 
important public utility property in 
the state so that regulation may be 
more effective. 


uTGOING Governor Charles W. 

Toby of New Hampshire is 

firmly convinced of the value of regu- 
lation to the public. He said: 


“One of the most important departments 
of our state government is that of the 
public service commission. Created dur- 
ing the administration of Governor Bass, 
the value of its services is now generally 
recognized, both by public service corpora- 
tions and the public at large. Its duties 
are many; it must act often in a judicial 
capacity, hearing both sides of matters per- 
taining to public service affairs, to see that 
justice is done. The legislature during this 
present administration, realizing the im- 
portance of this department, passed several 
laws which have given the commission 
increased power, and are manifestly in the 
interests of the people of our state.” 

The incoming Governor John G. 
Winant recommended control over the 
security issues of holding companies 


for the protection of investors. 


Liang also furnishes its testi- 
mony as to the effectiveness of 
regulation. The outgoing Governor 
John E. Weeks says that as a result 
of the expenditure of $5,000 appro- 
priated by the legislature in 1929 au- 
thorizing the investigation of electric 
rates, the public service commission 
had been able to cause a reduction in 
those rates largely confined to resi- 
dential service which is conservatively 
estimated at an annual saving of 
$145,000 based on the same amount 
of electricity consumed under the old 
rates for the year preceding. Because 
of the success of this undertaking he 
recommended that the appropriation 
to the commission be continued in 


order to permit studies to be made re- 
garding present sound values of util- 
ity property and the cost of service 
to the consumer to the end that fur- 
ther reduction in electric and gas 
rates might be accomplished. 

The incoming Governor Stanley C. 
Wilson merely recommended that a 
study be made of the taxation of pub- 
lic utility companies the present basis 
of which he deemed to be unsatis- 
factory. 


6 b-~« message of Governor Wil- 
liam G. Conley of West Virginia 
must also be regarded as friendly to 
regulation. It contained a brief out- 
line of the scope of the commission’s 
work and stated that it had investi- 
gated and passed upon 4,300 formal 
cases and 2,063 formal cases since its 
organization. 


HE fact that regulation is asked 

for in some states may be taken 
as evidence of a belief that it is bene- 
ficial to the public. Iowa is one of the 
few states which have allowed the 
regulation of public utilities to remain 
in the hands of the local authorities. 
Governor Dan W. Turner recom- 
mended that adequate laws be enacted 
for their regulation by the state. He 
said that an adequate method should 
be provided for arriving at and de- 
termining the value of the properties 
of public utilities in the state; that 
this would assist in the matter of rate 
making and would be of benefit in 
connection with the taxation of these 
companies. 

Minnesota is another state in which 
the railroad and warehouse com- 
mission has had limited authority 
over public utilities. Governor Floyd 
B. Olson recommended a study for 
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the purpose of proposing a plan for 
the better regulation of the rates 
charged and the service rendered by 
public utility companies. He also 
urged that the supervision over tele- 
phone companies be extended so as to 
cover investment and expenditures; 
and that proper appropriation be 
made for the accomplishment of that 
supervision. 


Bem is a third state in which the 
regulatory power of the commis- 
sion over utilities is weak. Both the 
outgoing Governor Dan Moody and 
the present Governor Ross S. Sterling 
recommend the regulation of utilities 
by the state. Governor Sterling said: 


“Public utilities in the state have grown 
to vast proportions and in their very na- 
ture partake of monopolies. Such utilities 
are entitled to a reasonable return on the 
property devoted to public service and the 
consumer is entitled to efficient and rea- 
sonable rates. Texas has no adequate util- 
ity regulation; therefore, we advocate leg- 
islation for the proper protection of the 
consuming public.” 

On the other hand, Governor Meier 
of Oregon who has, as previously 
stated, felt that regulation in Oregon 
has proven an utter failure advocates 
the extension of home rule. He 
recommended that legislation be en- 
acted extending the home-rule prin- 
ciple with adequate safeguard to mu- 


nicipalities so that they may enjoy if 


e 


they so elect the right to contract by 
franchise or otherwise with any pub- 
lic utility as to rates, service, and 
facilities within their respective 
boundaries. 

Aside from any question as to the 
success or failure of regulation a 
number of recommendations were 
made concerning regulatory problems. 
The question as to the desirability of 
regulating holding companies was 
considered by several of the govern- 
ors. 


DP seapmvea Joseph B. Ely of Mas- 
sachusetts recommended the 
proper regulation of holding com- 
panies which he said are now the 
means of circumventing the present 
laws of the commonwealth in ref- 
erence to the regulation and owner- 
ship of utilities. He said: 

“We have no desire to interfere with or 
retard the reasonable and proper opera- 
tion and growth of utilities and it would 
seem advisable to consider in this matter a 
change of our present practices in regard 
to their ownership, control, and manage- 
ment which would simplify the whole sub- 
ject matter and bring them directly under 
state control and regulation.” 

The governor also sounded a note 
of alarm as to the “steady penetration 
of our railroad life by the Pennsyl- 
vania railroad interest.” He said that 
the control over the New England 


the best and most outstanding achievements of the pro- 


q “EFFECTIVE regulation of public utilities has been one of 


gressive movement in California. 


Regulation has 


made the utility corporations public servants entitled to 


public respect and assistance. 


If we are to preserve the 


benefits of regulation, we must see to it that regulation ts 
administered by officials friendly to the idea and spirit 


of regulation.” 


—GOovERNOR RoLpH oF CALIFORNIA. 
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railroads had been and is steadily be- 
ing acquired by an alien railroad 
organization whose primary interests 
do not lie in Massachusetts or New 
England. He recommended a com- 
mission to determine the extent to 
which this control over those rail- 
roads had been extended and to devise 
such methods as might be available to 
counteract or prevent it. 

Governor Winant of New Hamp- 
shire favored the regulation of hold- 
ing company securities or financing. 
He said: 

“We cannot tolerate any policy that will 
leave the New Hampshire investor pitted 
against the New Hampshire user of light 
and power with the third party in fact the 
guilty profiteer.” 

Governor Meier of Oregon recom- 
mended a specific method of dealing 
with holding companies. He would 
limit and circumscribe the right of 
one public utility corporation to con- 
tract with another corporation for 
service or the use of property or the 
purchase of property or supplies, 
when: 

“The public utilities corporation owns 
the majority of the voting stock of the 
other contracting corporation, or; 

“The majority of the voting stock of 
the public utilities corporation is owned 
by the other contracting corporation, or; 

“The majority of the voting stock of the 
public utilities corporation and the ma- 
jority of the voting stock of the other con- 
tracting corporation are owned by a third 
corporation.” 

Governor LaFollette of Wisconsin 
mentions the increasing concentration 
of control of public utilities into a 
few holding companies as one of the 
reasons for a thorough reconstruction 
of the technique and procedures of 
regulation. 

Other recommendations of the 
governors deal with such questions as 


increased power of the commissions 
over accounting, security issues, rural 
electrification, and increased appro- 
priations for salaries and other ex- 
penses of the commissions. 


ew new policies of the commis- 
sions are alluded to. Ex-Gover- 
nor Young of California, for ex- 
ample, called attention to the fact that 
the railroad commission of that state 
has adopted a new policy in fixing 
public utility rates which resulted in 
immediate benefit to the general pub- 
lic on a large scale by establishing re- 
duced interim rates for both gas and 
electricity. These rates, he says, are 
to prevail during the continuance of 
major rate proceedings that show in- 
dication of being drawn out unduly 
pending the fixing of complete rate 
basis upon which so-called permanent 
rates may be established. 

He also mentioned the so-called 
“ceiling rule.” The rule is that a 
company having a far-flung business 
in the state which is on a reasonable 
and normal earning basis as a whole 
may not pick out one section where 
its earnings are subnormal and obtain 
a rate increase there without expect- 
ing a decrease somewhere else so that 
its over-all-state earnings will not be 
augmented. The application of this 
rule, said Ex-Governor Young, re- 
sulted in offsetting necessary increase 
of rates of approximately $2,100,000 
a year to the Bell system in northern 
California by a contemporaneous re- 
duction of $2,300,000 for the Bell 
Company operating in the Los An- 
geles area. 

Governor Cross of Connecticut 
recommended that the information as 
to rates for light, power, and gas in 
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q 


“WE have no desire to interfere with or retard the rea- 
sonable and proper operation and growth of utilities and 
it would seem advisable to consider in this matter a change 


of our present practices in regard to their ownership, con- 
trol, and management which would simplify the whole sub- 
ject matter and bring them directly under state control 


and regulation.” 


—GovERNOR ELy or MASSACHUSETTS. 


different localities in the state now 
available at the capital be published in 
such form as to make the knowledge 
generally known to consumers to the 
end that if they feel aggrieved they 
may speedily direct the attention of 
the commission to the situation. 


OVERNOR William H. Murray of 
Oklahoma would set limits to 
regulation. He recommended that 
the control by the corporation com- 
mission or any other board or regency 
of the state over the granting of per- 
mits or authority to engage in the ice 
manufacturing business or in ginning 
cotton be taken away. He said that 
the policy of requiring permits for 
any business other than public service 
corporations is a very defective eco- 
nomic policy, or that it partakes too 
much of an arbitrary power and leaves 
too much room for corruption, brib- 
ery, and favoritism in the exercise of 
business pursuits of the citizens; and 
that it invariably results in monopoly. 
No private citizen, said the governor, 
and but few private corporations, 
should be required as a precedent in 
any business other than that requiring 
peculiar technical training to secure 
a permit before engaging in business. 
(oor Emmerson of Illinois 
brought up the question of Fed- 


e 


eral encroachment on state regulatory 
powers which has been so actively re- 
sisted by the various state commis- 
sions. Governor Emmerson said: 
_ “The Interstate Commerce Commission 
is continually reaching out and absorbing 
the jurisdiction of state commissions in 
dealing not only with interstate questions 
but also with intrastate cases on the theory 
that intrastate rates are reflected in inter- 
state rates. If this tendency continues, it 
will ultimately destroy the powers of state 
commissions and take away from state 
governments many of their rights over 


utilities within their borders.” 

| gre these recommendations of the 

governors some idea may be 
gained as to how regulation is regard- 
ed from the standpoint of political 
leaders. One thing is quite certain: 
The belief that regulation has failed 
and that the public has received no 
benefit from it, is not widespread, as 
a comparatively small group of politi- 
cal leaders, writers, and talkers would 
have us think. 

Persons accustomed to weighing 
evidence will be much more impressed 
by statistics such as those mentioned 
by Ex-Governor Young of Califor- 
nia, indicating the amount of business 
transacted by the commissions and the 
savings in dollars and cents to the 
ratepayers, than they will by general 
declarations that the utilities are 
charging exorbitant rates and that 
existing utility commissions have no 
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mind to really protect the public. 

The most serious tendency from an 
economic standpoint that seems to be 
resulting from the agitation against 
commission regulation is toward the 
establishment of municipal and gov- 
ernmental enterprises for the purpose 
of substituting public competition for 
regulation. Some merely suggest the 
establishment of municipal plants for 
this purpose; Governor LaFollette of 
Wisconsin, however, goes to the end 
of the road so far as that state is con- 
cerned. He would like to see a state- 
wide publicly owned power system. 
He says that every legislator must 
choose between Wisconsin and the 
power trusts.”” Whether he wants the 
state to take over the entire business 
or merely to act as a competitor with 
private interests does not appear from 
his first message on that subject. 


B UT competition between a publicly 
owned plant and a private plant 
for the purpose of reducing rates is 
just as bad economically as competi- 
tion between privately owned plants. 
In fact, it is worse because it is con- 
ducted on an unfair basis. The mu- 
nicipal or state-owned utility is usual- 
ly preferred in the matter of taxes 
and regulation. In addition to that, 
when the proposal is made to develop 
water power by the state for the gen- 
eration of electricity to be sold to pub- 
lic and private enterprises, it seems to 
be a very popular belief that the pub- 
lic or municipal enterprises should be 
favored still further ; that they should 
get the power first if they want it. 
This demand is made notwithstanding 


the fact that the customers of the 
private utilities bear as much of the 
tax burden of the governmental pow- 
er project as do the customers of the 
municipal plants. 

Competition between utilities of 
the same kind in a given field has 
been proven wasteful and expensive 
to consumers in the long run. It will 
be none the less so if competition 
arises to any extent between publicly 
owned and privately owned utilities. 
Building municipal plants merely for 
the purpose of competing with pri- 
vately owned utilities in order to re- 
duce rates is economically unsound. 
It is a much more costly form of rate 
control than that afforded by the 
modern policy of regulation of public 
utilities by state commissions proper- 
ly equipped and financed. 

Whether all utilities should be 
owned and operated publicly is an- 
other question. 

Not all of those who are leading 
the fight against the state commis- 
sions are believers in government 
ownership. 


N reading over the recommenda- 

tions of the governors, one does 
not find a very widespread belief in 
the need for governmentally owned 
and operated utilities as competitive 
threats against high utility rates. 
This, however, will probably be advo- 
cated with increasing fervor by those 
who favor the theory that competi- 
tion is the life of trade, even in the 
public utility field; and it will be 
advocated by those who pin their faith 
on government ownership. 





“Tue Fallacies of Government Ownership,” as viewed by R. Husset- 
MAN, will appear in the coming issue of this magazine—out April 16th. 
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How Vulnerable Are 
Public Utility Stocks? 


The Views of a Country Banker 


N”™ that public service corporations are being subjected to attack by 
certain politicians, and the present system of commission regula- 
tion is being subjected to critical scrutiny, the speculative factor in utility 


securities is assuming some proportions. 
How soon will it affect them? 


agitation affect market values? 


To what extent will this political 
What 


does the immediate as well as the remote future hold for them? 


As told to 
FREEMAN TILDEN 


s I write this, the stock market 
A is doing as well as can be ex- 

pected, thank you, consider- 
ing its low blood pressure, incident 
to the weakness that follows a major 
operation. All it needs is a long rest 
in bed, with a guard around the prem- 
ises to see that the super-optimists 
don’t sneak into the sick room and 
give the patient a shot of Old Doc- 
tor Taurus’ Provocative Pep for Pale 
People. Convalescents have been 
hurried to the cemeteries over this 
route. The patient responds to the 
dope marvelously for a few hours, 
shakes hands with everybody fever- 
ishly—and dies that night. 

Of course, the present Sargasso 
calm is painful for the boy wonders 
who graduated from college in June, 
became titans of finance in August, 
wrote books on investment in Sep- 
tember, and found themselves caress- 


ing the cobblestones shortly after- 
ward. It is painful for the operators 
whose silk pajamas accrue from the 
public desire to get rich before tomor- 
row afternoon. The position of the 
“professionals” reminds me of a trip 
I once made on a Cunarder, out of 
New York. Among the passengers 
were three shiny gentlemen who made 
their livings entirely through their 
skill in dealing cards from the bottom 
of the deck. But the captain knew 
them, and his mouth tightened when 
he saw them walk aboard his ship. 
Before the Cunarder was past 
Montauk Point, the Captain had in- 
formed all the male passengers that 
they could play cards as much as they 
chose, but if they did so with these 
three men, they were in peril of their 
currency. So there was no gambling 
on that trip, except for the wild 
plunging of a group of old ladies, 
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who attacked each other ferociously 
at auction bridge, at a half cent a 
hundred points. 

Well, how did the card sharks 
spend their time? Why, naturally, 
they had to do something, so they got 
up a little game among themselves, 
and tried to wrangle a day’s pay out 
of one another, being forced to play 
an honest game from the fact that 
each man knew all the dirty tricks. 


A’ the present time the gentle pub- 
lic is out of the stock market, 
and the best the professionals can do 
is to bat the issues back and forth 
and try to make a day’s pay. The 
desire to get something for nothing 
is temporarily hors de combat; the 
present public desire is to get some- 
thing for something—and keep it. 
Now, how does this situation affect 
the small town banker? What is he 
buying for the bank? What is he 
buying for his customers? What is 
he doing with his trust funds? Is he 
laying up treasures in heaven while 
good stocks are selling to net 5, 6, 


and even 7 per cent? And if so, 
what good stocks? Is he salting 
away gilt-edge bonds of the “‘insti- 


tutional” type, or buying bonds with 
an equity privilege, or taking a 
chance on foreign governments that 
will net, if they don’t collapse, 10, 
12, or 14 per cent? Is he , 
but what’s the use? Why not ask the 
question at once: 

“What is he doing?” 

For a quick answer I’ll say that he 
is busy. He is busier than the read- 
er’s optic nerve in a trolley car. He 
is busy atoning for his own sins and 
for the sins of his more speculative 
brothers. The small town banker is 


not only between the devil and the 
deep sea; he is among three and four 
devils and as many oceans. The in- 
dividual investor can go into the mar- 
ket or stay out of it, just as he likes. 
The banker cannot. He is forced to 
keep his funds working, one way or 
another. Many’s the time a conserva- 
tive banker would like to convert the 
entire assets of his bank into cash, 
give it back to the depositors and 
stockholders, bang the bronze doors 
of his institution behind him, and go 
into a monastery. This happens to 
be one of the times. But it can’t be 
done. The word is, “Carry on.” 


| Bes us take, for example, a small- 
town bank with a state charter, 
operated in a conservative eastern 
community by a capable banker and 
good directorate; a bank with both 
a commercial and a savings depart- 
ment, and permitted to administer 
trusts. Add to this set-up a group 
of intelligent customers with more or 
less money to invest; a group of cli- 
ents who look to the local banker for 
sound advice; and you compass in a 
general way the activity of this bank 
on the investment side. 

We have seen, in the year just past, 
two amazing banking situations, ex- 
actly polar; banks heavily frosted 
over with congealed assets, and either 
forced to close their doors, or to stag- 
ger on as best they could against the 
cumulative force of whispering cam- 
paigns and dwindling deposits. And, 
on the other hand, we have seen for- 
tunate banks that, having escaped this 
curse of frozen paper, have hastened 
to put themselves in such a position 
of liquidity that they cannot make any 
money for themselves, and can 
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scarcely do justice to the ordinary and 
justifiable demands for money. 

I have in mind two solvent banks 
in my state, that represent these poles. 
One of them possesses an amount of 
quickly negotiable paper in excess of 
the amount of deposits. The other 
one has slow loans in excess of its 
deposits, meaning that it has dipped 
into its capital and surplus. With 
good commercial paper bringing only 
a trifle more than 2 per cent, the first- 
mentioned bank is making no money, 
or very little. And the other bank 
is extremely lucky to be situated in a 
district which has curiously escaped 
the worst rigors of the depression. 
Otherwise it would long since have 
been decorated with one of those di- 
plomas that the unimaginative bank 
commissioners callously pin upon 
doubtful doors. 


B UT suppose we take the extremely 
conservative tack in this doubt- 
ful time. Suppose we maintain the 
utmost of liquidity at the expense of 
profits. Suppose we cut down our 
savings-bank dividend rate to the 
point from which it probably never 
should have raised in the first place. 
Suppose we comb through the port- 
folio, sell the doubtful and the depre- 
ciated securities, or write them down 
to a market value that will give a 


margin under even present quota- 
tions. After all is said and done, we 
must keep on buying, for the bank, 
for ourselves as individuals, and for 
our trusts and clients. And we must 
keep on giving advice. We hate to 
call it giving advice. We steadfast- 
ly deny that it is advice. We dwell 
defensively on our phrase, “Now, un- 
derstand, this isn’t advice; it’s merely 
a broad investment attitude I’m de- 
scribing.” That’s all very well, but 
of what use are we to our customers 
if we don’t come down to cases? 

A woman comes into the bank and 
says she wants to buy some stock. 
“What stock have you in mind, mad- 
am?” She says she has been told that 
Peanut-Bar Preferred is selling all 
out of line, and has great possibili- 
ties. You know perfectly well that 
Peanut-Bar Preferred isn’t even good 
for peanuts, let alone for a woman 
who can’t afford to lose her money. 
You give her advice, don’t you? Of 
course you do; and you should. If 
you don’t know more about the po- 
tentials of stock than a woman of 
this sort, you shouldn’t be in the 
bank. 

Now, I say, since you are forced 
into this business of advising, it is 
best not to pussyfoot about it. Do it 
openly and honestly, wherever it is 
possible. There are stocks, the pur- 


ts the uncertainty as to what the Crusaders of Congress 


q “THE IF that gives me pause, in relation to utility stock, 


have up their sleeves. 
state legislatures, also. 
have idle funds in a bank. 


Not only Congress, either. The 
Still, as I said before, you can’t 


And, as I look around 


at the stocks, unwilling to put too many of my fiduciary 
eggs in one basket, the utilities look like the least of all 


evils.” 
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chase of which by people who insist 
on having common stocks, you can 
advise with as much certainty as can 
exist in a hectic and uncertain world. 
The amount of money that has been 
lost by investors, acting on the “ad- 
vice” of honest bankers, is a mustard 
seed in a firkin compared with the 
amount that has been lost by unguid- 
ed investors, or those that have been 
cajoled by dopesters, touts, and mar- 
ket-letter wolves. There is no such 
thing as absolute safety in investment. 
But there is a definitely graduated 
scale of risks. A banker knows this 
scale. 


| Rigas all generalizations, that 
sounds simple and easy. But in 
the concrete, it is a lot easier, of 
course, to say what should not be 
bought, than to say what should be 
bought. The lady in the paragraph 
above brought in an investment pole- 
cat called Peanut-Bar Preferred. One 
smell of that opportunity made the 
answer easy. But suppose she comes 
in and says: 

“IT want to buy some stock. No, I 
don’t want bonds, I want stock. No, 
I don’t want to put the money in 
your savings bank. I want stock. I 
want a stock that is reasonably safe, 
that returns a fairly good rate, and 
that is likely to be worth more in the 
market three years from now than I 
shall have to pay for it now.” 

That’s talking turkey, eh? Indeed, 
that’s precisely the stock you feel it 
vitally necessary to buy for the liv- 
ing-trust just created by Henry 
Hutchinson, of Maple street, with 
your institution. 

Suppose the lady visitor continues: 

“From what I have heard, it seems 


to be that the sort of stock I want is 
to be found in the public utility class. 
What do you think?” 

Now, with all your worries, you 
can’t dodge this question. You are 
facing it every day, too. What are 
the considerations that govern your 
answer? ‘They will be the considera- 
tions that govern your buying for the 
bank. 


| sae you tell the lady that there 
are “good” public utilities and 
others not so good. That’s always 
safe, because it’s always true. 

Then you say, and truly, that as 
between stock in a public utility near 
home, and one thousands of miles 
from home, soundness nearly equiva- 
lent, it might be usual prudence to 
pick the nearest one. It may oper- 
ate in your own town. How does it 
operate? What is the attitude of 
your own state authorities toward it 
—toward utilities in general? Are 
the customers satisfied with it? It 
is by no means certain that the one 
nearest home is the best, of course. 
It might be the poorest. 

Sooner or later, however, you must 
get down to the basic question: 

“How good are public utility 
stocks, as a class? How vulnerable 
are they to nonfinancial attack? If 
they represent integration of many 
units, what has this integration done 
to the fundamental values? If it is 
a question of a holding company— 
and it probably is—how conservative- 
ly or recklessly was the grouping ac- 
complished ?” 


I AM one of those who believe two 
things about public utilities, in- 
vestmentwise, that are so opposite 
that I have to consider both points of 
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The Two Outstanding Factors About Utility Securities: 


““T AM one of those who believe two things 
about public utilities, investmentwise, that 
are so opposite that I have to consider both points 
of view simultaneously, with the aid of aspirin. 
One is, that a ‘good’ public utility stock is the 
best stock purchase in the whole junior invest- 
ment field today. I am certain of this. 

“I am equally certain that public utilities are 
due for more congressional activities, legislation, 
inquiries, and regulation, in the near future, than 
will be good for them as investments.” 











view simultaneously, with the aid of 
aspirin. One is, that a “good” pub- 
lic utility stock is the best stock pur- 
chase in the whole junior investment 
field today. I am certain of this. 

Mind, I say, “today.” I don’t 
know what will be best five years 
from today. Who does? But my 
other point of view barges into this 
paradise of certainty like a janitor 
interrupting a symphony. 

I am equally certain that public 
utilities are due for more congres- 
sional activities, legislation, inquiries, 
and regulation, in the near future, 
than will be good for them as invest- 
ments. You can see it on the hori- 
zon, like a western Kansas cyclone, 
just rolling up. 

I hope I am wrong about this. I 
shall be money in pocket, and I be- 
lieve the public will be money in 
pocket, if no such march of the legis- 
lative heroes—all generals in the 
army of Virtue—takes place. But I 
think I see it coming. 

Besides, to be absolutely frank 
about it, the public utilities have done 
something to invite it. I firmly be- 


lieve that it would have been far bet- 
ter had the integration of power and 
light companies, for instance, been 
more soberly and slowly conducted. 
It is all right to be a giant, but it is 
not always well to let everybody know 
you are a giant. Small people feel 
disturbed when there are giants 
around. 


} Bes me give you an instance of the 
suspicion that soaks into the 
minds of folks, and is hard to eradi- 
cate. 

A big holding company snapped up 
the light and traction company in a 
city near me, a few years ago. They 
could have bought the stock of this 
unit company, had they gone about it 
in a quiet, unobtrusive way, for less 
than $100 a share. I owned some of 
the stock and I would have sold for 
less than a hundred. The traction 
side of the business was decidedly 
sour. These giants paraded into 
town and offered $160 a share for the 
stock. Did they get it? 

They did. 

Immediately everybody was sus- 
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picious. People said, “They have 
paid any old price for that stock, be- 
cause they plan to take it out of our 
consumer hides, later on. Watch the 
rates go up!” 

The rates have not gone up. I be- 
lieve that, while the price paid was 
not justified, the real economies prac- 
tised by this larger and abler corpora- 
tion have resulted in consumer bene- 
fit. But you can’t tell folks around 
here that this holding company is not 
laying for the consumer with a spiked 
club. Here you have a condition 
created by either the stupidity or the 
wilfulness of officials of a great cor- 
poration, in being too abrupt and 
magnificent. 

But the consumer’s attitude of sus- 
picion is not the only phase of the 
damage. None of my customers will 
buy a single share of this holding 
company’s stock, though in my opin- 
ion it is sound. Knowing the absurd 


price paid for our local concern, they 
shake their heads shrewdly and say: 

“Not for me, if that’s the way they 
bought up all their units!” 


A™ all investment opportunities 
have an IF attached to them! 
The IF that gives me pause, in rela- 
tion to utility stock, is the uncertainty 
as to what the Crusaders of Congress 
have up their sleeves. Not only Con- 
gress, either. The state legislatures, 
also. Still, as I said before, you can’t 
have idle funds in a bank; you can’t 
refuse your customers the best opin- 
ion you possess; and you have trust 
funds to invest. And, as I look 
around at the stocks, unwilling to put 
too many of my fiduciary eggs in one 
basket, the utilities look like the least 
of all evils. 

But this statement is like a railway 
time-table—subject to change without 
notice. 





According to the Newspapers— 


Att of the decisions of the public service commission of Porto Rico 


are rendered in Spanish. 
* 


* 


Tuirty-Two detectives and plain-clothes men circulate among the 
crowds in Grand Central Station, New York. 
* * 


Tue largest telephone booth ever built was located in the White 
House during its occupancy by President Taft. 
* 


Tue Finnish government’s telephone service is confined exclusively 
to long-distance; no local connections are made. 
os * 


Ear y electric light lamps were exhibited in circuses along with the 
other wild animals that man had captured and subjected to his domi- 


nation. 
* 


* 


Tue average American family, from 1915 to 1925, paid nearly four 
times as much for groceries as it now pays for all utility services 


combined. 
* 


* 


A TWwo-MILLIon dollar power plant is being installed which will 
utilize the differences in temperature of tropical waters to generate 


electricity. , 


a 


Tue volume of horsepower generated by the 100,000 slaves who 
worked twenty years building the Pyramids of Egypt is now gen- 
erated in seven weeks by the electric power companies of Illinois alone. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


BAINBRIDGE COLBY 
Former Secretary of State. 


An editorial writer in 
“National Sphere.” 


James B. Wootan 
Editor, “Public Service 
Management.” 


J. F.. Deasey 
Vice President, Pennsylvania 
Railroad. 


Rocer W. Basson 
Economist and statistician. 


T. J. Smit 
Editor of “So The People 
May Know.” 


Georce RorHWELL Brown 
Newspaper columnist. 


JosepH B. EastMAN 
Of the Interstate Commerce 
Commission. 


Dr. Puiwie Casor 
Professor of Public Utility Man- 
agement, Harvard University. 


—MONTAIGNE 


“The great thwart to the efficiency of public regula- 
tion is the holding company.” 


¥ 


“Truth is the best propaganda, but it is difficult to 
convince publicity directors of that simple fact.” 


* 


“The holding company is just as essential to the suc- 
cessful operation of public utilities as adequate rates 
and fair regulation.” 


¥ 


“Under no circumstances do I advocate regulation 
for the purpose of restricting highway competition for 
the benefit of rail carriers.” 


¥ 


“In a quiet, nonspectacular way the public utility in- 
dustry has done more to stabilize and support business 
conditions in 1930 than any other industry.” 


a 


“The National Electric Light Association is the most 
gigantic political and false and misleading propaganda 
machine that has ever attempted to control any nation.” 


* 


“Citizens’ association asks the public utilities com- 
mission to insist on an improved quality of gas, and 
lower pressure. Well, Congress adjourns today, and 
that’s service!” 


> 


“The time is coming when the railroads have got to 
use motor trucks as an auxiliary, give store-door de- 
livery, perhaps using motor trucks as a substitute for 
certain forms of their real service.” 


* 


“I think the theoretical economists as a class are do- 
ing great harm. Until their views can be revised so as 
to bring them in harmony with the world in which we 
live, this will continue to be the case.” 
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F. H. La Guarpia 
Congressman from New York. 


CaLvIn CooLinGE 
Ex-President of the 
United States. 


Girrorp PincHot 
Governor of Pennsylvania. 


Joun J. RasKos 
Chairman, Democratic Executive 
Committee. 


Wiuiam S. Lee 
President, American Institute of 
Electrical Engineers. 


Morris LLEWELLYN CooKE 
Engineer and publicist. 


Hersert Hoover 
(In his message to Congress in 
veto of the Muscle Shoals Bill.) 





“If the same accountancy practices and returns al- 
lowed the gas and electric companies by our corporate 
minded courts were applied to any municipal water sys- 
tem, the price of water would be about twenty-five cents 
a gallon.” 


> 


“For the United States to go into the electrical busi- 
ness would be a gross misuse of its powers and involve 
it in all kinds of political abuses. The thing to do with 
Muscle Shoals is to dispose of it to private interests 
with suitable restrictions.” 


¥ 


“Here in Pennsylvania a carefully planned, elaborate- 
ly financed, and powerfully directed attack on the rule 
of the people under the law has made substantial prog- 
ress. It aims to substitute government by the public 
utilities for government by the people.” 


a 


“There is no more reason for attacking and destroy- 
ing confidence in any industry as a whole because of 
the crookedness of a few companies than there is of 
attacking our whole banking system because of the 
crookedness of a few banking officials.” 


- 

“Government ownership takes from the people the 
great incentive to endeavor which has been the birth- 
right of the American people and made us what we 
are, leaving for them but a government job and their 
status mere government serfs and vassals of a feudal 


system.” 


aa 


“We have come through a period of twenty years 
during which the electrical industry, under the leader- 
ship of the National Electric Light Association and 
other propaganda agencies, has carried on through the 
newspapers, in the schools, on the lecture platform, and 
elsewhere a campaign of almost unbridled misrepre- 
sentation.” 


as 


“T am firmly opposed to the government entering into 
any business the major purpose of which is competition 
with our citizens. There are national emergencies 
which require that the government should temporarily 
enter the field of business, but they must be emergency 
actions and in matters where the cost of the project is 
secondary to much higher considerations.” 
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The 15-Point Program 


for the Control of Water Power 


How the business men of the country stand in the controversy 
between government and private ownership 


FACTS ABOUT THE REFERENDUM: 

THE fifteen propositions were submitted to the 1,600 and more mem- 
ber organizations of the United States Chamber of Commerce on 
November 7, 1930; the balloting closed December 22, 1930, on which 
date 1,158 organizations had filed votes; 3 organizations did not vote 
but filed opinions; 22 organizations filed their ballots too late; in vot- 
ing, each organization cast as many ballots as it may have delegates 
at the annual meeting of the Chamber—which varied from one to ten, 
dependent upon the size of its membership. 


By MERLE THORPE 


, \ueE clearest kind of indication 
that the country’s business in- 
terests have no patience with 

the current political hue and cry 

against the power industry is to be 
found in the results of the recent 
referendum taken by the Chamber of 

Commerce of the United States on 

National Water-Power Policies. 

By an overwhelming vote, the more 
than sixteen hundred member organi- 
zations of the National Chamber 
adopted a platform of fifteen prin- 
ciples setting forth the belief of busi- 
ness men that the development and 
distribution of electric power should 
be left to private enterprise. 


Bf Bear power problem is one of our 
hardiest political perennials. 
Whenever a professional friend of 
the people is hard put for an issue, 
he can always fall back upon that 
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durable bogey—“The Power Trust.” 
In former days it was the “Bread 
Trust,” the “Harvester Trust,” the 
“Sugar Trust,’ the “Meat Trust.” 
Just now the politician points his fin- 
ger at and lifts his voice against 
power. 

The nation-wide ballot by business 
organizations on water power policies 
was taken after two years of special 
committee preparation. Members of 
the committee were selected with a 
view to having a wide business and 
geographical representation. Their 
charter was to bring forward sugges- 
tions for a national water power pol- 
icy that might be generally adopted as 
in the interest of the public and of the 
industry. The members of the com- 
mittee were: 

Frederic A. Delano, former railroad 
executive and former member of the 
Federal Reserve Board, chairman. 











PUBLIC UTILITIES FORTNIGHTLY 


Thomas S. Baker, president, Car- 
negie Institute of Technology, Pitts- 
burgh. 

Arthur S. Bent, former president, 
Associated General Contractors of 
America and senior partner, Bent 
Brothers, Los Angeles. 

Frank P. Glass, president and pub- 
lisher, the Montgomery Advertiser, 
Montgomery, Alabama. 

Lafayette Hanchett, chairman of 
the board, Utah Power and Light 
Company, Salt Lake City. 

David C. Henny, consulting engi- 
neer for United States Bureau of 
Reclamation, Portland, Oregon. 

Horace W. King, professor of 
hydraulic engineering, University of 
Michigan, Ann Arbor. 

Charles H. MacDowell, vice presi- 
dent, Armour and Company, Chi- 
cago. 

Frank I. Mann, farmer and farm 
lecturer on soils and fertilizers, Gil- 
man, Illinois. 

Harold G. Moulton, director, Insti- 
tute of Economics, Washington. 

Richard E. Norton, vice president, 
C. H. Geist Securities Corporation, 
Philadelphia. 

Lewis B. Stillwell, consulting engi- 
neer, New York city. 


HE proposals of the committee, 

as adopted in the vote, indicate 
the part that should be played by the 
Federal and state governments in the 
regulation and control of water power 
development and operation. 

The platform of proposed princi- 
ples, as advanced by the committee 
and as voted on, follows: 

1. That Federal and state appro- 
priations should be increased for the 
collection and publication of data re- 
lating to water resources. 
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2. That the Federal Government 
should leave to the states all possible 
control over utilization of water re- 
sources within the states. 

3. That each state should have an 
agency to promote and regulate de- 
velopment of its water resources. 

4. That the states should use com- 
pacts among themselves for determi- 
nation of their respective rights in 
boundary and interstate streams. 

5. That through adequate appro- 
priations, and through methods of 
appointment and compensation for 
members and staff, state commis- 
sions should be enabled to discharge 
their duties with the greatest possible 
efficiency. 

6. That state commissions should 
be authorized to initiate proceedings 
in which they may exercise their reg- 
ulatory powers, including proceed- 
ings as to disparities in domestic 
rates. 

7. That every effort’ should be 
made by regulatory bodies and utili- 
ties to reach by agreement the valua- 
tion to be placed on properties used 
for public service. 

8. That interstate power, so far as 
now incapable of regulation by states, 
should be regulated through concur- 
rent action of state agencies made ef- 
fective by the Federal Power Com- 
mission, and only in the event of 
failure of concurrence on the part of 
the state agencies should be regulated 
directly by the Federal Power Com- 
mission. 

9. That municipally operated utili- 
ties should be subject to the same 
regulation as privately operated utili- 
ties. 

10. That the Federal Power Com- 
mission should avoid duplication by 
utilizing the field services of other 
agencies of the Federal Government. 

11. That development and distri- 
bution of electric power is within the 
proper sphere of private enterprise. 

12. That the Federal Government 
should leave the construction of dams 
and other structures and the genera- 
tion of power to other agencies, ex- 
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“As I Look Over the Results of the Balloting—” 


~— DISCERN a pronounced feeling against the 

increasing trend toward centralizing the 
powers and functions of government at Wash- 
ington. I find a robust declaration toward a 
greater adequacy of the states in dealing with 
problems of regulation and development, 
rather than centering these problems at the Na- 





tional Capital. 
old doctrine of ‘states’ rights. 


+33 


—MERLE THORPE. 


I see a new definition of the 








cept where they are an essential part 
of national or international projects 
that cannot be successfully carried 
out by other agencies. 

13. That the Federal Government 
should always leave the transmission 
and distribution of power to other 
agencies. 

14. That the state governments 
should leave development and distri- 
bution of power to utilities which 
they effectively regulate. 

15. That the Muscle Shoals proj- 
ect should be sold or leased, as is, 
on the best possible terms. 


HE referendum system of the 
Chamber of Commerce of the 
United States was established eight- 
een years ago for the purpose of 
obtaining the considered opinion of 
business interests on national eco- 
nomic questions. The member or- 
ganizations of the country now em- 
brace within their own membership 
nearly a million business men, repre- 
senting the broadest possible base. 
The referendum machinery is sim- 
ple. The Board of Directors submits 
a committee report without comment 
of its own either in favor of or 
against the committee recommenda- 
tions. In the referendum pamphlet, 


however, there are given arguments 
in the negative against each of the 
propositions submitted, so that mem- 
bers voting will have the fullest in- 
formation. In the case of the refer- 
endum on water power there was sub- 
mitted in addition to the committee 
report and the arguments in the nega- 
tive a comprehensive fact study of 
the entire subject. 


A‘ I look over the results of the 
balloting I discern a pronounced 
feeling against the increasing trend 
toward centralizing the powers and 
functions of government at Washing- 
ton. I find a robust declaration 
toward a greater adequacy of the 
states in dealing with problems of 
regulation and development, rather 
than centering these problems at the 
National Capital. I see a new defini- 
tion of the old doctrine of “states’ 
rights.” I see a greater hope for 
localizing the exercise of government, 
for giving the community and in- 
dividual a greater place in public af- 
fairs. 


HILE the referendum is limited 
to water-power resources, its 
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principles, you will readily see, go to 
the heart of the whole question of the 
proper regulation and control of our 
public utilities. In adopting the prin- 
ciple that the development and distri- 
bution of electric power and light is 
within the proper sphere of private 
enterprise, the business men are voic- 
ing, I am led to believe, the real spirit 
of the nation. They merely reiterate 
a sturdy American philosophy, which 
is undoubtedly the greatest single 


contributing factor to our industrial 
and commercial supremacy. They 
draw from their experience and eco- 
nomic observation the picture of the 
chaotic conditions in many foreign 
countries which can be traced, direct- 
ly or indirectly, to the tendency on 
the part of those governments to dis- 
courage the principle of private en- 
terprise and to substitute in its place 
the. operation of business by bu- 
reaucracy. 





How “Government in Business” Ranks 
as a National Issue 


ce Pepe ep in business” ranks fifteenth in the list 

of the nation’s interests—according to the recent 
poll of the members of the National Economic League. In 
view of the efforts which are being made to inject the regu- 
lation of public utilities into politics as a major issue, and 
to put the government into competition with private enter- 
prise, the results of the poll assume a timely significance. 


The vote was as follows: 
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The Railroads Could Not Sur- 
vive without Regulation 


f HAVE just read Herbert Corey's article 
“What Federal ‘Regulation Is Doing to 
the Railroads.” I happen to be one railway 
man who does not believe it is practicable 
to avoid regulation by public authority. I 
think the railway companies would be unable 
to survive the vicissitudes of excessive com- 
petition were it not for the regulation of 
rates, and regulation of service, of course, 


follows. 
—Ra.pu Bupp, 


President, Great Northern Railway Co. 


e 


A Commentary on a Utility Clip 
Sheet that Was Justified 


EFERENCES to this bureau in Alfred P. 
Reck’s article in the February 5th issue 
of Pusiic Utirities FortNIGHTLY were most 
gratifying to me, and I hope you will pass 
on to Mr. Reck word of my appreciation. 
Confirmation of Mr. Reck’s opinion is seen 
in the fact that more than four hundred 
Texas newspapers are regularly using mat- 
ter from The Public Service News, (the 
name of our weekly bulletin). Its circula- 
tion, however, is not confined to news- 
paper offices—although designed primarily 
for their use—and we have about two thirds 
of our circulation distributed to the general 
public through special requests. 
—Wuttiam C. Epwarps, 
Director, Texas Public Service 
Information Bureau. 


e 


Varying Policies of Electric 
Companies in Merchan- 
dising Lamps 


Wi: have been very much interested in 
Pustic Uritities FortnicHt ty, partic- 
ularly in the issue of January 22, 1931, which 
carries the article “When A Utility Merchan- 
dises,” by Francis X. Welch. here is a 


OUT OF 
THE MAIL BAG 


slight misunderstanding as to the merchan- 
dising policy of this group, which is referred 
to on page 77 of the edition in question. Mr. 
Welch states: 

“There is one legal point about merchandis- 
ing that involves the specific matter of lamp 
renewals. Some electric companies (such as 
the Insull group) have long held to the prac- 
tice of furnishing and renewing bulbs or 
lamps free as part of certain classes of com- 
mercial rates.” 

We are of the Insull group, yet our lamp 
policies do not conform to the policies of the 
Commonwealth Edison Company or the Pub- 
lic Service Company of Northern Illinois, 
both of which are of the Insull group. Our 
policy has always been to retail lamps at 
standard list prices. We have no free renew- 
al arrangement whatsoever. 

—C. J. Eaton, 
Vice President, In Charge of Mer- 
chandise and Service Sales, Mid- 
dle West Utilities Company. 


e 


How to Make Economic 
Problems Popular 


H ERBERT Corey’s article on “What Federal 
Regulation Is Doing to the Railroads,” 
is a most readable piece of work. More of 
that sort of style should tend to popularize 
economics. You are to be congratulated up- 
on the method of attack, if not upon all of 
the implications of Mr. Corey’s article with 
respect to the railway attitude toward regu- 


lation. 
EVEN, 


—J. L. Be 
Vice President, Illinois Central Railroad Co. 


e 


An Estimate of the Leadership 
of the Electric Utilities 


HE article in the February 5th issue of 

Pustic Uticities FortnicHtty by Ray- 

mond Francis Yates, “Will the Electric Utili- 

ties Lead Us Back to Prosperity,” is stunning. 
—Grace D. AIKENHEAD, 

Editor, “Business Briefs.” 
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State Commission Control 


of Oil and Gas Wastage 


A picture of the problems and difficulties 
confronting the prorationists of Oklahoma 
and other states 


By JOHN M. OSKISON 


legislature revised the original 

state law of 1909 concerning 
the prevention of waste of natural re- 
sources. Although the act covered 
such items as forest products, fish and 
game, and many minerals, it was di- 
rected primarily at oil and gas pro- 
duction. For its administration, an 
oil and gas department of the corpo- 
ration commission was created. 

That marked the beginning of a 
campaign of conservation, through 
state regulatory bodies, that has 
spread to various other states. 


G esis years ago, Oklahoma’s 


|B psn 1926, there was little for 
this department of the Okla- 
homa commission to do; the question 
of overproduction had cropped out 
only spasmodically. Since then, how- 
ever, the picture has so changed that, 
so far as the control of oil and gas 
production is concerned, the commis- 
sion is facing a serious challenge of 
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its power. Within the last two years, 
a wonder field of oil and gas has been 
developed in the very streets of Okla- 
homa City which has taxed the re- 
sources of the conservationists and 
led to the legal testing of the constitu- 
tionality of the law of 1915, under 
which the commission’s conservation 
officer functions. 

An almost incredible situation con- 
fronts the Oklahoma oil and gas pro- 
ducers. A _ specific illustration will 
show it vividly : 

In the month of December, 1930, 
for example, the maximum daily de- 
mand for crude oil from the state was 
some 535,000 barrels. It was the 
amount fixed upon by a nation-wide 
agreement of operators as fair to 
Oklahoma and the other oil producing 
states. Asa matter of fact, live wells 
within the state were capable of turn- 
ing into pipe lines more than 5,500,- 
000 barrels a day. In other words, 
only about one tenth of possible pro- 
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duction could be marketed profitably. 

The situation is growing more se- 
rious, as it has grown in potential se- 
riousness since the opening of the 
great Seminole deep-well oil and gas 
field in 1926. Two years later, in De- 
cember, 1928, the still deeper and 
richer field of Oklahoma City was dis- 
covered, and the possible output from 
it of oil and gas is so prodigious that 
the problem of waste prevention has 
become acute to the last degree. 

One well within a half mile of the 
wholesale district of Oklahoma City 
went wild for three days last Octo- 
ber; in that time, it wasted gas 
enough to supply all the needs of that 
metropolis of 185,000 people for elev- 
en days! In the same period, the 
crude oil, of the very highest quality, 
that overflowed into the Canadian riv- 
er from hastily prepared earth storage 
reservoirs amounted to about one 
eighth of the total amount that could 
be profitably marketed from all the 
state’s 65,000 and more wells. And 
among the 640 producing wells whose 
122-foot steel derricks resemble a 
strange, gigantic seven-by-two-miles 
orchard area overshadowing the 
southeastern section of the city are a 
number which are even bigger in po- 
tential oil and gas capacity! 


WE in 1926, daring operators 
in the Seminole field put down 
wells below 4,000 feet, they tapped 
stores of oil and gas far richer than 
any before reached in such rich older 
pools as the Glenn, Cushing, and Bur- 
bank. At peak production of 550,000 
barrels a day, the Seminole output 
broke the price of crude oil a dollar a 
barrel—and the almost incalculable 
volume of gas that rose with the oil 
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had no appreciable value because of 
lack of market facilities. 

Operators throughout the state be- 
came alarmed, of course, and out of 
their discussions, led by W. C. Tea- 
gle, president of Standard Oil of 
New Jersey, developed the idea that 
proration was essential. The experi- 
ment of putting details of curtailment 
under control of a state umpire was 
revived. 

It was then that the oil and gas de- 
partment of the state corporation 
commission came to life. Its head, 
consulting the laws of Oklahoma, 
found this specific enactment in the 
statute book: 


Natural gas and crude oil shall not be 
produced in the state of Oklahoma in such 
manner and under such conditions as to 
constitute waste. 

The law as to crude oil covered eco- 
nomic waste, underground waste, 
surface waste, and “waste incident to 
production in excess of transportation 
or marketing facilities.” Wastage of 
gas was defined as escape into the air 
in commercial quantities, intentional 
drowning with water of a gas stratum 
capable of producing in commercial 
quantities, underground waste, burn- 
ing of gas wells, and wasteful utiliza- 
tion of gas. 

Another section of the law of 1915 
provided for compulsory proration 
when oil and gas were being overpro- 
duced. 


Fg with such definite author- 
ity, the state oil and gas conser- 
vation officer called a meeting of op- 
erators throughout the state and 
urged upon them a proration agree- 
ment. He put the case for the corpo- 
ration commission about this way: 

“T have back of me this state law 

















against oil and gas waste. Frankly, 
however, I have not the power to en- 
force it against your opposition; I 
have neither the funds nor the per- 
sonnel to create and maintain an en- 
forcement division. But I can help 
you work out a proration agreement 
and a machinery of inspection, then 
issue an order making it the official 
command of the state corporation 
commission; I can at least lend the 
threat of legal action against viola- 
tors.” 

While the Oklahoma legislators, 
who have been notably experimental, 
freely asserted state control over nat- 
ural resources, they have never dared 
to arouse the predominant farmer 
vote with appropriations adequate to 
enforce such a law, applying as it 
does to a limited though important in- 
dustry like oil and gas production. 
Hence the necessity for the codpera- 
tive effort for control between the 
commission and the operators. 


|. pes in this way as a cooperative 
effort, the Oklahoma oil and gas 
conservation work has so continued. 
The corporation commission finds it 
useless to promulgate orders not 
based on the consensus of opinion and 
the desires of the great majority of 
producers. The supreme state au- 
thority, in practice, is not the state’s 
conservation officer, but the umpire 
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selected by the oil and gas men. He 
decides disputed questions of output, 
because he is really instructed and 
paid by the members of the voluntary 
association of operators within the 
state, while holding official appoint- 
ment by the corporation commission. 
His staff, also, working under region- 
al associations of control, are sup- 
ported by the operators while armed 
with authority from the commission. 


fre first tentative effort to con- 
serve Oklahoma’s oil and gas 
supply by proration was an order to 
cut the Seminole and nearby fields to 
75 per cent of capacity. Irom that 
mild beginning of curtailment, re- 
striction of oil production has pro- 
gressed to the cutting down of output 
in the Oklahoma City field to but 2.78 
per cent of capacity, measured on a 
time-flow basis! Gas wells have been 
limited legally to 25 per cent of ca- 
pacity flow, but in practice the wells 
that are commercial producers are 
generally on about a 2-per-cent-of-ca- 
pacity basis. 

The figures suggest that the state 
is almost literally drowning in oil, and 
facing the problem of utilizing eco- 
nomically a nearly inconceivable sup- 
ply of natural gas. Nor is Oklahoma 
alone in this predicament; at a recent 
hearing before the corporation com- 
mission at Oklahoma City a series of 


forts of a state commission is the most interesting, as it is 


q “THE Oklahoma picture of conservation through the ef- 


the most important, at this time. But its corporation coni- 
mission's problems are also the problems, in varying de- 
gree, of similar commissions in Texas, California, Kansas, 
Pennsylvania, Kentucky, Michigan and nominally by 
Louisiana and Arkansas.” 


416 














‘a- 
IIs 


Te 


ite 
nd 


p- 
na 
nt 


of 








PUBLIC UTILITIES FORTNIGHTLY 


findings on the whole oil and gas sit- 
uation was issued as dicta preliminary 
to an order. Among them were 
these: 

Potential production of oil in the 
United States was 10 million barrels 
a day, and about 300,000 barrels a 
day were being imported. 

Maximum demand for domestic 
use and export was only 2,800,000 
barrels a day. 

Stocks on hand in the United 
States aggregated more than 685,- 
000,000 barrels, adequate to supply 
the country’s demands for over seven 
months. 


HE situation in Oklahoma has 

been indicated, but the following 
from the commission’s findings may 
well be added: 

“Potential production of the Oklahoma 
City pool has increased [October 28, 1930] 
to approximately 2,800,000 barrels per day 
and, by reason of the large number of wells 
drilling or awaiting production in said pool, 
such potential will probably increase to 
3,319,000 barrels per day in November, and 
to 3,446,000 barrels per day in December.” 
In fact, the commission’s estimate 

for December has proven to be ultra 
conservative, for the pool’s actual ca- 
pacity in that month rose to more 
than 5,000,000 barrels, measured by 
reported well gaugings. The Okla- 
homa City wells alone could now turn 
out almost twice the amount of oil re- 
quired in the United States, and one 
and one half times the whole world 
demand. 

In judicial terms, the corporation 
commission concluded that by reason 
of this great oversupply and threat- 
ened waste, curtailment of potential 


production in Oklahoma must be con- | 


tinued. Unless this is done,. conser- 
vation measures now in effect in the 


other oil producing states may be 
abandoned, thus causing overproduc- 
tion elsewhere and demoralization, 
waste, and undue exhaustion. 

“The commission finds that this pe- 
troleum situation constitutes a great 
state emergency.” 

That was putting it mildly! 


S° drastic was the order following 
the commission’s investigation 
that protests arose from some Okla- 
homa operators. One, which has de- 
veloped into a fight in the Federal 
court against the commission’s au- 
thority to order proration, came from 
an Oklahoma company owning a few 
wells, a pipe line and refinery equip- 
ment, and wanting cheaper oil in or- 
der to compete with the big refiners. 
Another protest was filed by a notori- 
ous promoter, with two producing 
wells in the Oklahoma City pool, 
whose stock and royalty-unit selling 
campaign was being hampered by the 
necessity for observing proration or- 
ders. Others, especially owners of 
leases in the Oklahoma City field, 
found themselves compelled to drill 
offset wells, at a cost of about $150,- 
000 each, in order to protect their un- 
derground supply. Many of them 
were small operators with limiced cap- 
ital, and they protested that the 
amount of oil they were allowed to 
produce would not pay current ex- 
penses and interest on borrowed 
funds. They charged that the prora- 
tion order made by the commission 
was discriminatory to the strong com- 
panies. 

The fight was carried through the 
Oklahoma jurisdictions; and _ the 
state’s supreme court upheld the com- 
mission. Another case, submitted to 
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6¢ HE small operators charged that the 

proration order made by the commis- 
sion was discriminatory to the strong com- 
The fight was carried through the 
Oklahoma jurisdictions; and the state’s su- 
preme court upheld the commission. Another 
case, submitted to the Federal district court, 


panies. 


is pending; and the first round 


won by the applicant. It is expected that the 
constitutionality of the law will be tested ulti- 
mately in the United States Supreme Court.” 


How the Fight against the Commission’s Orders Is 
Progressing in the Courts: 


was 








the Federal district court, is pending; 
and the first round (based on an op- 
erator’s plea for permission to file an 
application to enjoin the commission 
from enforcing proration) was won 
by the applicant. It is expected that 
the constitutionality of the law will be 
tested ultimately in the United States 
Supreme Court. 


HE state’s oil and gas conserva- 

tion officer is uncertain of the le- 
gal foundation of his department, but 
quite positive as to its importance to 
the people. He continues to codper- 
ate with the associated producers, and 
his last order made a sweeping reduc- 
tion in output of thousands of wells 
not until then under proration—some 
10,000 in fact, all that are making 
more than five barrels a day. 

From these tiny producers up to 
the monsters which, in the Oklahoma 
City field, can gush 75,000 barrels of 
oil and 80,000,000 cubic feet of gas a 
day from the 6,500-feet-deep Wilcox 
sand, proration grows more and more 
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severe. While the Oklahoma City 
pool has a present potential capacity 
of more than five million barrels of 
oil a day, its actual outturn during a 
recent week was cut to 93,000 barrels 
daily. The increasing severity of pro- 
ration in this field is shown by the 
quotas allowed in successive orders of 
the commission; at first, 50 per cent 
of potential capacity could be taken 
from the ground; then 25 per cent; 
then 183 per cent; and finally, on the 
time-flow basis, 2.78 per cent. 

At present, a new well, after the 
permitted flow of twenty-four hours 
(if tankage enough to hold the oil 
produced in that time is available, 
which is seldom), must be shut in for 
sixty-five days before beginning its 
pro rata production. 


OTHING is done, nothing practi- 

cal can be done, in this marvel- 

lous Oklahoma City field toward con- 
serving the prodigious volume of nat- 
ural gas which rises with the gushing 
oil; except that there are in the field 
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a few small-capacity plants for ex- 
tracting gasoline from the gas, 
amounting to the traditional drop in 
the bucket. Running from each oil- 
gas separator, set beside the well, are 
four 5-inch iron pipes ending in el- 
bow-risers to take the hissing flow of 
gas and shoot it high into the air. 
When a number of wells are thus 
flowing, the odor of gas creeps in at 
windows four miles from the field. 


HE Oklahoma picture of conser- 

vation through the efforts of a 
state commission is the most interest- 
ing, as it is the most important, at this 
time. But its corporation commis- 
sion’s problems are also the problems, 
in varying degree, of similar commis- 
sions in Texas, California, Kansas, 
Pennsylvania, Kentucky, Michigan, 
and nominally of Louisiana and Ar- 
kansas. 

In California, the Lyons Gas Con- 
servation Law of 1929 encouraging 
mutual agreements among operators 
to prevent waste, and to give such 
agreements legal sanction, roughly 
parallels the Oklahoma statute gov- 
erning waste of natural gas; and it 
too has won its first round in the 
state courts. There in the Kettleman 
Hills field, abnormally rich in natural 
gas, the blowing into air of some 400 
million cubic feet daily led to action 
against various companies. 

The Texas State Railroad Com- 
mission has also recently acted to 
stop a prodigious outrush and wast- 
age of gas, citing seven wells in 
the Big Lake region which, from 
the record depth of 8,500 feet, had 
in a brief period wasted 30,000,- 
000,000 cubic feet of gas, equiva- 
lent in heating value to 5,000,000 
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barrels of oil worth $5,000,000. 

These three states of Oklahoma, 
Texas, and California illustrate the 
conservation problem, and action by 
their commissions indicate the trend 
of effort toward control which began 
as a voluntary movement and has 
been bolstered by laws of uncertain 
constitutionality passed when world 
demand exceeded world supply. 

On the theory that an oil or gas 
producer is in reality a trustee admin- 
istering a wasting asset in behalf of 
the population as a whole (Mark L. 
Requa’s conception, when he under- 
took, as one of the country’s most 
eminent oil and gas engineer experts, 
to lead the movement toward sensible 
proration), the states are attempting 
to take over from the Federal Govern- 
ment regulation of oil and gas output. 
The difficulties of the job are now ap- 
parent. 


| Bar cisigsccns by proration, and by 
the compulsory shutting in of 
wells, is in for hard attacks. 

Those who want the lid removed 
argue that if state commissions can 
limit oil and gas outflow they can also 
tell the farmers how much wheat and 
corn they may produce, and so on. It 
may be true, as the conservationists 
believe, that proration to the point 
where oil and gas are taken from the 
ground only as they can find profita- 
ble markets is in the interest of small 
producers equally with the strong 
companies, but the “little man” who is 
allowed to run less than 3 per cent of 
his oil and 25 per cent of his gas, and 
is facing financial breakers with mil- 
lions of potential wealth shut in, is in 
the mood to fight all commission or- 
ders and upset the proration program. 











As Seen from the Side-lines 





be can’t tell how far a cat can 
jump by looking at it. Nor can 
you estimate, from the superficial ob- 
servations, the extent of the recent 
Progressive political conference headed 
by Senator Norris and its possible in- 
fluence upon the future history of this 


country. 
* * 


PoLiTICAL conditions are disturbed 
and unsettled. It has been the history 
of American politics that business de- 
pressions and uncertainties have usual- 
ly produced governmental and political 
upheavals. A sage observer of fifty 
years ago said, “When people get to 
thinking through their pocketbooks, 
watch out,” and this philosophy has 
found ample verification the past few 


months. 
* * 


Tue November elections, which re- 
duced the Republican control of Con- 
gress to nothing minus one, was not an 
isolated event. Look through the rec- 
ords of municipal elections and town 
meetings throughout the country and 
you will find evidences of a popular 
surge to retire the political ins and to 
-put new men with new ideas into their 
places. 


* * 
Up in old Vermont, where Republi- 
can politics has been as reliable as one 
of their 8-day vestibule clocks, the 
sturdy old folks threw out the Senator 
who had been designated by the con- 
servative Republican governor and 
chose to succeed him a candidate who 
made a boast of his independence of 
the party machine and his willingness 
to experiment with some of the newer 
political philosophies. 
* 


Anp when Vermont gets up on its 
hind legs and makes faces at conven- 
tions, what may we expect of that large 
tier of Western and Southern agricul- 
tural commonwealths where the sheriff 


and the auction flag have been running 
a successful race against the Red Cross! 
* * 


Our opulent politicians and well-fed 
propagandists place too little credence 
in the collective common sense of the 
people. They see Norrises, Borahs, 
Shipsteads, Schalls, Cuttings, and 
Pinchots elected and other manifold 
examples of a national political dis- 
turbance and foolishly estimate them to 
be casual ripples on the surface with- 
out taking into account the ground 
—_ these “ripples” forecast and pre- 
cede. 


* * 

You will find, I believe, that public 
sentiment of America is somewhat tired 
of both old political parties and is per- 
fectly willing to elect public officials 
who may wear the party labels but who 
are known by the public to be insur- 
gent, truculent, and in a mood to raise 
hell in general. In Germany, where 
they have about thirty political parties, 
it was quite easy to ascertain that the 
people there were going to retain those 
parties; that they were not going to 
lodge complete control in either or any 


of them. 
* x 


GERMANY was saying, “We had one 
party before the war and see the mess 
that got us into,” just as Americans 
have been saying to themselves during 
this economic crisis, “We had two par- 
ties here, and see the mess they got us 


into.” 
2 * 


Tuts Progressive political movement 
professes a determination not to at- 
tempt the formation of a new party; 
it asserts that it will penetrate both of 
the existing organizations and endeavor 
to “reform” them from within. That 
process is the most dangerous of all and 
its success will produce the turmoil 
which the American public wants and 
expects. If a third party were formed 
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and decisively defeated, Progressiveism 
would be delayed just as the defeat of 
Senator La Follette as a presidential 
candidate paved the way for the four- 
years’ serenity of the Coolidge admin- 
istration. But with the Progressive 
sharpshooting from within both par- 
ties and holding a balance of power en- 
abling them to form the destiny of one 
or both parties, the outcomes of legis- 
lation can be as uncertain as their daily, 


shifting moods. 
* * 


Mr. Norris’ keynote speech to the 
Progressive conference was a caustic 
attack upon the evils within the pub- 
lic utilities, as he views them. That 
he accurately sounded the sentiment of 
the conventioners is not to be disputed 
by any sane and sensible person. 

* * 


But beneath his forensic demonstra- 
tion, there lies a deeper movement 
which will cause much more concern 
and trouble than the platform oratory 


of the day. 
* 


THESE Progressives delivered the 
most thoughtful and _ well-equipped 
discussions of the tariff when it was 
under debate; in fact, the Democratic 
outpourings were sophomoric and su- 
perficial as compared to the speeches 
of the younger La Follette on steel and 
sugar, Nye on lumber, and so on. 

* * 


Now, the gentlemen of this group are 
preparing themselves for an assault 
upon the financial structures of the pub- 
lic utilities and what they please to 
term the “vested interests” and, with 
the tariff debates as an example, it can 
safely be assumed that they will be 
abundantly supplied with facts, figures, 
and argument according to their pre- 


dilections. 
* * 


THEIR theory is this: Prosperity was 
artificial; it was erected upon an inse- 
cure and dishonest base; that base was 
“watered stock,” the investment trusts 
and holding corporations, interlocking 
directorates, capitalization of premi- 


ums, and the distribution of profits in 
the form of stock dividends in order 
to escape the income and excess profits 


taxes. 
* * 


Tue theory continues as follows: 
Permanent and honest prosperity can 
never be realized and the business de- 
pression actually ended until the ficti- 
tious base is destroyed and a new and 
enduring one constructed. 

* * 


In short, they propose that “water” 
in all forms, whether it be through ex- 
cessive capitalization at the outset or 
through management-expenses devices, 
shall be eliminated from the financial 
structures of the public utilities, in- 
cluding railroads, street railways, and 
lighting and power companies. 

* * 


In addition to their own facilities, 
government investigations are provid- 
ing them with a resource of facts and 
arguments of which they otherwise 
would have been deprived. The Fed- 
eral Trade investigation is only getting 
its second wind; moreover, the House 
Committee on Foreign and Interstate 
Commerce’s study of holding compa- 
nies supplied them with 1,742 pages of 
a report which possibly contains a stick 
of dynamite in every page. 

* * 


Anysopy silly enough to assume that 
the summer recess will be calm should 
dissipate that assumption now; for he 
will see a blossoming of a new move- 
ment for enforcement of the antitrust 
acts, the elimination of the guarantee 
under the Esch-Cummins Railroad Act, 
for regulation of holding corporations 
and for active restriction of the power 
companies, through the existing state 
laws and through new interstate legis- 
lation now being moulded. This cat is 
bound to do some jumping, and it has 
nine lives. Into whose fur its nails may 
clutch cannot be determined precisely. 
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What Others Think 








The Traction Companies’ Relations 
With the Press 


HICH of the public utility indus- 

tries has made the most notable 
progress in the matter of public rela- 
tions’ publicity? Mr. Raymond S. 
Tompkins, vice president of the United 
Railways of Baltimore, writing in the 
Electric Railway Journal, says that it 
is the street railway company. But his 
assertion is neither boastful nor entire- 
ly complimentary, because he adds that 
it is probably because the railways had 
more to learn about publicity than the 
other utilities. He compares the for- 
mer state of railway publicity relations 
to that of a Baltimore attorney of 
whom his opponent at the bar said to 
the presiding justice: 

“Your Honor, Hercules, with his 
Archimedean lever, couldn’t raise my 
esteemed brother to the level of a com- 
plete ignoramous!” 


se horse-car days of the gay 
nineties were pointed out by Mr. 
Tompkins as the period when railway 
publicity relations were at their lowest 
ebb. The railway executive despised 
the press because the press professed 
to despise him and his works. Here is 
Mr. Tompkins’ description of the kind 
of treatment given to the horse-car 
business by the press of that era: 


“An innocent merger between two or 
more competing companies was usually 
hailed by the press as a ‘gigantic scheme,’ 
with few probable benefits beyond the 
guaranteeing of ‘liberal dividends’ to the 
stockholders of the weaker companies. A 
runaway cable car was good for a thrill- 
ing column featuring the sickening speed, 
trees and houses flying by, tightly corseted 
ladies fainting all over the car floor. 
Strong reputations for fiendish cruelty 
were built up for the horse-car men by re- 
porters who went out and counted the ribs 
of tired horses, and the sores on their 
backs, and interviewed passengers who had 
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to get out and help a horse by pushing a 
car . 5. hill. These stories usually be- 
gan, ‘Has the S.P.C.A. gone out of busi- 
ness, or is it because cruelty to animals 
is practiced by a rich corporation like the 
traction company that the society doesn’t 
interfere?’ Magistrates who let the driv- 
ers off when the S.P.C.A. brought the cases 
to court really were believed to be in the 
pay of the companies.” 


The early days of the electric trol- 
ley brought little improvement. Here 
is what Mr. Tompkins has to say about 
that: 


“As horse cars disappeared and transit 
grew more rapid, cable and electric cars 
ran over a good many people. In the most 
natural manner in the world the public 
quickly assumed that the traction tyrants 
viewed these episodes with great relish. 
Standing heads like ‘Rapid Transit Mis- 
haps’ were kept set up in the composing 
rooms, to be replaced on occasion with 
especially tasty headlines like ‘A Life for 
a Penny,’ when a little girl was killed while 
crossing a street because she stopped on 
the tracks to pick up a cent. All over the 
country there were fierce squabbles about 
fenders, and any company that delayed 
adopting fenders or ‘cow-catchers’ until 
they could find an efficient one was roundly 
denounced for preferring profits to protect- 
ing human life. When overhead electric 
lines went up, the appearance of gangs to 
plant the poles in the sidewalks was the 
signal for violent outbursts, appeals to the 
police, injunctions, and street fights.” 


FEW railway officials bewildered 

by these savage onslaughts 
thought that they could ease the at- 
tack by slipping a few free passes to 
irate editors. Although this was not 
intended as a bribe, it might be, and, 
indeed, promptly was interpreted as 
hush money. Righteous editors could 
always get considerable pleasure and a 
spicy half column editorial out of the 
process of returning such passes with 
indignant and grandiose announce- 


















ments that they could not be “bought” 
off in this manner. 

The natural reaction to this treat- 
ment was sullenness on the part of the 
utility executives. They were business 
men, not diplomats. With no precedent 
to guide them, they hesitated to culti- 
vate the press by taking up “publicity” 
as an art. They had been accused of 
such shenanigans too often to go 
around looking for trouble. And so the 
gulf between the railways and the pub- 
lic widened and stayed wide as late as 
1912. 

Although the need of press relations 
had by that time become sufficiently ap- 
parent for the American Railway Asso- 
ciation to put itself on record as favor- 
ing publicity “to obtain the confidence 
of the public,” here was the plaint of 
the luckless publicity man, Arthur War- 
ren, of New York, who made a speech 
at the 1912 convention in Chicago. He 
said in part as follows: 


“During the present week we have had 

continually to disappoint the representatives 
of the newspapers of this city and other 
cities and all news distributing agencies 
because it has been impossible to supply 
them with the material which they have 
legitimately expected to receive. At a 
‘Policy of Publicity’ carried into effect in 
this manner they naturally wonder. 
Am I to tell them that some of these docu- 
ments—some of these reports and ad- 
dresses—are not to be made public? In 
that case, they will inquire, ‘What kind of 
policy of publicity is this, and of what are 
you afraid?’ If you wish to sit in executive 
session, that is another matter, and your 
right to engage in it that way will not be 
disputed. But, then, why announce those 
themes and discussions publicly to anyone 
who takes the trouble to read your printed 
program?” 


R. TOMPKINS points with pride to 
the fact that railway publicity 
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has come so far since that time. He 
further rejoices that it has at all times 
and with trivial exceptions developed 
upon a plain open and honest “pub- 


licity” basis. He recalls the dangers of 
covered campaigns and publicity stunts 
to which some publicity men have 
stooped to promote other causes. He 
states his opinion that editors have 
been fooled so often by such fakes that 
they can now spot them a mile away 
and take great pleasure in literally sit- 
ting on such devious and subtile machi- 
nations. He says: 


“The street railway industry as a whole 
has not been guilty of any such mistakes. 
It has learned its publicity lessons more 
slowly than most other businesses, but, in 
the main, it has learned sound stuff. 
Where any of its practitioners may fear to 
take open stands on traffic, taxation, fares, 
or any other problems, they know, at least, 
that there is no reward for taking the 
stand behind the back of some supposedly 
neutral and disinterested party, or they 
should know it. The American city today 
knows that its street railway men are hon- 
est business men doing work at least as 
necessary as the work of the letter carrier, 
and knows they have problems and more 
than half suspects what these problems 
are, and that there may be some soundness 
in the traction viewpoint. Today they can 
take street railway publicity without gag- 
ging, or yelling for the village beadle.” 


Unquestionably railway press rela- 
tions have come a great way within the 
last two decades. News editors now 
welcome the railway press man because 
they know the sort of “stuff” he passes 
out is technically accurate, informative, 
interesting, and last, but not least, open 
and honest “publicity.” 

—F. X. W. 


Street Rar-way Pusticiry THEN anp Now. 
By Raymond S. Tompkins. Electric Rail- 
way Journal. February, 1931. 





A New Utility Commission for Texas 


EXAS is one of the few remaining 
members of our family of states 


that fails to regulate all of the usual 
forms of utility service. 
risdiction of the Texas Railroad Com- 


So far, the ju- 
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mission is confined to intrastate railway 
operations, with recently added limited 
jurisdiction over busses and pipe line 
carriers. 
effort at Austin, however, to have cre- 


There has been a persistent 
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THOSE EXPERT LINESMEN 


tor Milton Everett of San Antonio. It 


ated a full powered Texas public utili- 


ties commission. It is understood that says: 
“The bill of the municipal politicians 


a bill to this end has been proposed 
porns = oo introduced at the torty- asks that a separate commission be creat- 
ae ee . ed, with three commissioners each drawing 
The Texas press, generally speaking, a salary of $10,000 per annum, a general 
counsel (lawyer) with a salary of $10,000, 


seems to favor the creation of the new I " : ! 
commission. A dissenting note how- oe at on a 
i or, statistician, and an assis auditor ai 

ats — oe — the roe $6,000 a year each. There are eight new 
torial columns oO outhwestern Ke- political jobs to draw an annual salary of 
sources, a periodical published by Edi- $65,000! Then there will be a horde of 
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clerks, many thousands of dollars to be ex- 
pended for office supplies and furniture, 
and a huge office rent bill, as the office 
building of the state is now full and many 
state offices are located in other office build- 
ings. Besides there will be a large outlay 
for ‘traveling expenses,’ when these fel- 
lows are going around Texas fixing up 
their political schemes. 

“Of course these seekers after creating 
more fat political jobs say, ‘O! we will 
make the utilities pay the bill.’ They alone 
will be robbed. f course that is part of 
the plan. The bill provides that one fourth 
of one per cent of the gross earnings of 
all the utilities under regulation shall be 
paid to the state to support these new of- 
fice holders. It is only the utilities’ bull 
that is to be gored. 

“But why do this unjust and unnecessary 
thing when the people of Texas in hun- 
dreds of places, and thousands of farmers 
on their farms, are asking for the exten- 
sion of the utilities—those tools of business 
—so they can use them? 

“Why persecute the utilities to raise 
money to give more jobs to politicians? 

“We have already a railroad commission 
with all the facilities for regulating when 
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necessary the other utilities besides the rail- 

roads and the oil and gas pipe lines, which 

they have now under their control. 

“The railroad commission is amply able 
to take care of any ‘regulating’ that the 
other utilities may need.” 

The editor does not appear to object 
so much to regulation as to the pro- 
posed high cost of it. He believed it 
could be adequately and more economi- 
cally accomplished by increasing the 
powers of the existing regulatory body. 
That is the prevailing practice in other 
states. There is only one other state, 
New York, that has a separate commis- 
sion for its utilities and for its railways, 
and that is merely for the purpose of 
taking care of the complicated transit 
situation entirely peculiar to the city of 
New York. 

—F. X. W. 


A Vicious Pian or Urmity Controt. Edi- 
torial by Milton Everett. Southwestern 
Resources. February, 1931. 





Will the Railroad Consolidations Result in 
Economies of Operation? 


N a recent address before the Na- 

tional Association of Owners of 
Railroad and Public Utility Securi- 
ties, Professor W. Z. Ripley of Har- 
vard University pointed to some of the 
difficulties with which the railways are 
now confronted and restated his be- 
lief in the efficacy of planned consoli- 
dation as a source of strength to the 
roads. 

With his summarization of present 
conditions there can be little disagree- 
ment. Although opinions differ as to 
the savings made possible through com- 
bination, recent developments—particu- 
larly the agreement upon a plan for the 
division of the lines in eastern trunk- 
line territory among four major sys- 
tems (which Professor Ripley has ap- 
proved in general outline)—make it 
probable that important consolidations 
will be effected in the not too far dis- 
tant future. 

Regulatory problems of the utmost 
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significance are involved in this situa- 
tion. 

Calling attention to the fact that the 
public rapidly lost interest in railroad 
consolidation after the publication of 
the Interstate Commerce Commission’s 
tentative plan in 1921, Professor Rip- 
ley said: 


“For a long time things went so well 
; that it seemed as if everybody had 
forgotten the issue. None of the presi- 
dents of the minor roads wanted to lose 
their jobs, and never were very keen about 
this business, so they were ready to join 
in the chorus, ‘railroad consolidation is a 
dead issue.’ Then, all of a sudden, like 
the plague of Egypt, there seems to have 
spread over the railroad land, not only a 
general depression, but attacks from every 
quarter upon this industry, which have in 
a way produced a desperate but not a 
hopeless situation.” 


HE “plague” consists chiefly in the 
much-discussed inroads which 
have been made upon the traffic and 
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revenues of the railways by such other 
carriers as waterways and motor ve- 
hicles. Professor Ripley disclaims a 
desire that the march of progress be 
retarded. “We have adopted here in 
American industry the policy of pro- 
gression by a willingness always to 
scrap that which has become obsolete 
and relatively inefficient; and we sure- 
ly cannot demand any other treatment 
for the carriers.” But he is anxious 
that goods should move by the most 
economical agencies; hence he _ is 
alarmed by governmental competition 
and the subsidization of these competi- 
tors of the railroads. 

Speaking of the Mississippi river 
barge lines, he says: 


“Open that river to private enterprise, 
if you please, but the money of the tax- 
payers of the United States should not be 
devoted to such an experiment. It is un- 
fair competition to which great popular in- 
vestments should not be subjected.” 


Referring to the unregulated com- 
petition to which the railways are sub- 
ject from motor vehicle common car- 
riers, Professor Ripley mentions the 
great fleets of trucks which carry 
goods south from St. Louis and Kan- 
sas City, “taking tonnage which the 
railroads used to carry; and then—and 
this is the worst of it—loading there 
with the products of that region and 
bringing them back, regardless of the 
hire—merely loading them on there so 
that they may be brought back for al- 
most nothing to the North by way of 
a return lading.” 

Again: 

“A large part of the raisin crop in Cali- 
fornia, which used to come by the trans- 
continental carriers, is now being hauled 
to the coast on trucks in order to be 
shipped from there around to the east by 
water. There you have a combination of 
carriage by water and trucks taking the 
whole traffic for which the roads were cre- 
ated . . . while the carrier by high- 
way takes the less than carload lots of 
high grade freight, the waterways are tak- 
ing the bulky, slow-moving tonnage. The 
traffic is cut off at both ends.” 


The development of pipe lines, the 
loss of coal traffic by reason of indus- 


trial changes, and increasing possibili- 
ties of long-distance power transmis- 
sion and competition with airways for 
high grade traffic, both passenger and 
freight, are other reasons for concern 
over the outlook for the railways. 


uation into which the railways 
may be plunged by subsidized compe- 
tition is serious, but of at least equal 
importance is the fact that unless the 
“hidden costs” borne by the public at 
large are taken into account we shall 
continue in ignorance as to the carriers 
which should, in purely economic terms 
of comparative cost, carry most of our 
goods. Thus, Professor Ripley cites a 
hidden cost upon taxpayers of 6.62 
mills per ton mile for barge operation 
on the Mississippi and Warrior rivers. 
Adding the 4.23 mills paid by shippers, 
the total cost per ton mile becomes 
10.85 mills, “which is considerably 
higher than the rates charged by the 
rail carriers.” 

In increased taxation of motor ve- 
hicle common carriers and in the ex- 
tension of effective regulation to them, 
Professor Ripley finds some reasons 
for optimism. “Only when there is 
some such regulation of the omnibus 
and trucking business, shall we have 
a balanced competition between the 
carriers by rail and the carriers by high- 
way, and this may determine which is 
the better and on the doctrine of sur- 
vival of the fittest, which ought to out- 
last the other.” 


TT: the economist the financial sit- 


THER crises have been met success- 

fully by the roads and Professor 
Ripley is confident of their ability to 
weather this one. Although he does 
not regard railroad consolidation as a 
general panacea, he does feel that it is 
incumbent upon the roads to make all 
possible efforts to effect savings. He 
expects that consolidation will contrib- 
ute to this result in at least the follow- 
ing ways: first, through the shortening 
of routes, citing the proposed Balti- 
more and Ohio short line from New 
York to Chicago cutting the distance 
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by about eighty miles, and the develop- 
ment of the Moffat tunnel; second, by 
promoting more direct routing, “in one 
suggested consolidation, by careful 
analysis it has been demonstrated that 
if the two properties were put together, 
one million car miles of circuitous and 
wasteful routing could per annum be 
eliminated”; third, “there will unques- 
tionably be curtailment of employment 
in the course of such consolidations” ; 
and, finally, something may result from 
store-door delivery and a closer codrdi- 
nation of various services, the implica- 
tion being that consolidated systems 
would be in a better position to pro- 
mote such developments. 

“One cannot avoid the conclusion 
that railroads will yet emerge into re- 
newed prosperity—a prosperity per- 
haps which shall as far exceed that of 
the past as the achievements of 1927-29 
exceeded those of 1919-20.” Even 
though one’s view may not be quite so 
optimistic as Professor Ripley’s, it can 
scarcely be denied that well-devised 
consolidations would be of material 
value. 


W: may pass over the rdles which 
regulatory bodies may play in dis- 


closing the public burdens involved in 
uneconotnic and subsidized competi- 
tion and their probable functions in 
extending control to carriers which are 
now free to compete as they will. It 
is clear that, if railway consolidation 
is to go forward as Professor Ripley 
hopes it will, the public must have ade- 
quate assurance that it will be the ulti- 
mate beneficiary. It is to regulatory 
agencies, state and Federal, that we 
may properly look for such assurance; 
they must deal with problems which are 
more or less directly related to railway 
consolidation. 

The fear has already been expressed, 
as by Senator Brookhart at the time 
of the announcement of the four-party 
plan, that combinations would be dic- 
tated by Wall street and that the bene- 
fits would be exclusively in the form 
of bankers’ commissions on the financ- 
ing involved. So long as the law re- 


stricts the par of securities of consoli- 
dated properties to their value for rate- 
making purposes, it is difficult to dis- 
cover any rational basis for this fear, 
and proposed amendments intended to 
encourage combination have expressly 
stipulated that intangibles resulting 
from consolidations should not be capi- 
talized. Perhaps the public should be 
reminded that present powers in this 
respect are adequate. 

There is some feeling that service 
may suffer through consolidation, par- 
ticularly because of the closing of gate- 
ways and through routes. Here again 
the present powers of the Interstate 
Commerce Commission are great. Not 
only may its service orders be useful, 
but already it has made its approval of 
specific combination proposals contin- 
gent upon agreements to maintain ex- 
isting arrangements. 

To the sophisticated shipper, how- 
ever, assurances as to open gateways 
and through routes are not wholly sat- 
isfactory. He is familiar with the 
power of originating roads to control 
the flow of traffic in spite of nominally 
open gateways and the shipper’s legal 
right to select his route. The public is, 
therefore, suspicious of investments by 
railways in their supposedly indepen- 
dent connections, and this is a feeling 
which is likely to increase, rather than 
diminish, with the creation of larger 
consolidated systems. Some state com- 
missions possess powers in respect to 
ownership, but the Interstate Com- 
merce Commission is uncertain of its 
ability under the Clayton and Trans- 
portation Acts to prevent railways from 
buying minority interests in others 
when the purchase may be defended as 
a “mere investment.” A similar de- 
fense may be offered when the roads 
are connections rather than direct com- 
petitors. And the commission has 
definitely disclaimed jurisdiction when 
the purchase is negotiated through a 
noncarrier holding company. It was 
the holding company aspect of the mat- 
ter which led to the investigation now 
being conducted by the House Com- 
mittee on Interstate and Foreign Com- 
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merce, but it is to be hoped that the 
legislation which is expected as a re- 
sult will confer upon the commission 
powers with reference to all phases of 
the ownership question. Without such 
control the results of consolidation 
upon the public will be a matter of 
some uncertainty. 


LEADING argument against consoli- 
dation is the fear of labor dis- 
placement and it cannot be denied that 
the bulk of the immediate savings 
possible is in the form of reduced 
pay roll. The weight of this objection 
was felt in the opposition to the merger 
of the Great Northern and Northern 
Pacific and the passage of the Couzens 
Resolution by the Senate. Legislative 
safeguards for labor, such as that con- 
tained in the British Railways Act of 
1921, are, of course, a possibility. In- 
flexible legislation, however, seems less 
desirable as a means of meeting this 
difficulty than informal understandings 
with management, such as that sug- 
gested by Mr. Willard, which would 
provide for a policy of lighter replace- 
ment and expansion of staff rather than 
one of discharge. Regulatory agencies 
may take an active part in the nego- 
tiation of such agreements. While the 
grant of security to labor now employed 
means some postponement of the reali- 
zation of economies arising out of con- 
solidation, this will serve as no bar at 
all to those savings, resulting from the 
elimination of capital duplications, 
which may yet prove themselves its 
most important long-run consequences. 
It is unlikely that consolidations will 
be approved unless the commission is 
satisfied that the weak lines of a given 
territory have been provided for. Their 
inclusion within a strong system may 
save many short lines, and this is likely 
to win the support of the public served 
by such lines. But the carrying of un- 
profitable branches may well offset the 
economies resulting from the consoli- 
dation of the major components of a 
system. If the maximum of economy 
is to be secured, it may turn out that 
petitions for abandonment have only 


been postponed. In such cases the 
commissions will, of course, be con- 
fronted by a highly developed public 
sentiment in favor of the continuation 
of rail service at all costs. But the com- 
petition of other carriers—so empha- 
sized by Professor Ripley as a cause 
of railway difficulties, and thus as a 
reason for railway consolidation—often 
indicates also a reduced need for rail 
facilities. 


RGUMENT for railway consolida- 
tion in the public interest ordi- 
narily stresses the desirability and 
possibility of a closer codrdination of 
transport agencies. Some would have 
the railroads develop transoceanic and 
inland water lines, motor vehicle serv- 
ices, and air transport, all nicely dove- 
tailed with railway operation. Others 
fear a transportation monopoly and the 
deadening effect of railway domination 
upon these other carriers. Indeed, bills 
have been introduced into Congress 
which would extend to motor vehicle 
operation by railways even broader re- 
strictions than those now imposed in 
respect to their ownership of competi- 
tive water lines. It is likely that the 
resources of consolidated systems 
would permit greater developments 
along the lines of codrdinated trans- 
portation. If this is the result it is 
certain that regulatory bodies will find 
their functions considerably expanded. 
With or without their combination un- 
der a single operating ownership, there 
may now be reason for as extensive 
public regulation of bus lines as of 
railways; but the taking over of one 
by the other will serve as the clinching 
argument in the public mind. 
Whatever may be the outcome of the 
consolidation question, many of the 
economies which unification would pro- 
duce are possible, at least to a degree, 
under separate ownership and opera- 
tion through more codperation than 
that now generally obtaining. Particu- 
larly is this true in the cases of port 
development, terminal operation, and 
the needless duplication of train sched- 
ules. In a few isolated instances the 
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Interstate Commerce Commission has 
sanctioned pooling and joint passen- 
ger train operation. Although savings 
have been reported, this principle has 
not been greatly extended. The reason 
is apparently a public desire for at least 
the semblance of competition. 

It would seem that the commissions 
could engage in no more worth while 
activity than that of encouraging co- 
Operation in the interests of economy, 


whether they wish to demonstrate the 
possibilities of consolidation or to re- 
duce the need for it. 
—NEeEtson Lee SMITH, 
Professor of Economics, 
Dartmouth College. 


PrRoBLEMS OF RAILROAD CoNSOLIDATION. By 
W. Z. Ripley. An address before the New 
York Problem Discussion Group of the 
National Association of Owners of Rail- 
road and Public Utility Securities; Decem- 
ber 18, 1930. 





The Political, Journalistic, and Legal 


Aspects of the 


oO" a nation-wide hook-up, Martin 
J. Insull, president of the Middle 
West Utilities Company and one of the 
progressive leaders of the electric in- 
dustry, broadcast his own opinion of 
the “power trust,” over the radio. He 
called the “power trust” a myth and ac- 
cused those politicians who are contin- 
ually mouthing the phrase of erecting a 
bugaboo to scare the people into voting 
for them. He pointed out that the word 
“power” refers presumably to the elec- 
tric light and power industry, and the 
word “trust” “to an illegal form of 
business organization designed to re- 
strain trade by reducing output, or rais- 
ing prices, or both.” 

Conceding the identification of the 
word “power,” Mr. Insull proceeded to 
show that the electric industry had not 
only increased its output with every 
year for the last ten years, but had gen- 
erally reduced rates during the same 
period. He said: 


“When you think back ten years, you 
realize how much more you are doing 
electrically about the house than you did 
then, at a comparatively small increase in 
your monthly bill. 

“There are about twenty and one-half 
million other household customers who, 
like you, do more or less of the household 
drudgery by electricity. They pay their 
electric company on the average 84 cents 
a day. Just think of it—84 cents per day! 
And all this fuss about the ‘power trust!’ 
About ten million of these customers pay 
an average of 5 cents a day—the price of 


“Power Trust’’ 


a package of chewing gum. The other ten 
million pay an average of 12 cents a day— 
less than the price of a package of your 
favorite cigarettes. 

“Just for the fun of it, when you get 
your next monthly bill from the electric 
company, divide the amount of the net bill 
by the number of days the bill covers, and 
find out what electricity costs you per day. 
See whether you are above or below the 
national average of 84 cents.” 


Mr. Insull next touched upon the ob- 
ligations imposed upon electric compa- 
nies to render adequate service at rea- 
sonable rates by the existing regulatory 
agencies. He said: 


“Indeed, electric light and power com- 
panies cannot reduce output or raise rates 
because, like railroads, they are compelled 
by law to serve all who seek service, and 
their service and the rates that they charge 
are determined by government—preferably, 
as in most states, by a public service com- 
mission. They are completely regulated, 
and it is hardly necessary for me to point 
out to you that no regulated industry can 
be a trust. The two things cannot exist 
together in the electric light and power in- 
dustry, since you are always free to lodge 
complaints with your state regulating com- 
mission as to either service or rates.” 


r. INSULL reminded his listeners 
M of the difference between mo- 
nopolies and trusts. He said that it 
was necessary for a utility to have a 
monopoly in a given service area in or- 
der to serve without wasteful duplica- 
tion, such as existed in the old days 
when citizens of some communities had 


429 








PUBLIC UTILITIES FORTNIGHTLY 


er. There was, however, nothing in the 
fiery little New Yorker’s speech that 
would strike the average lawyer as “ac- 
tionable per se.” The gist of his state- 
ment was as follows: 











to have two telephones on their desk. 
That is quite different from a single sin- 
ister nationally organized agency en- 
gaged in a conspiracy to exploit the 
people. 

That the American system of regu- 
lating electric companies as guarded 
monopolies has been successful is prov- 
en, said Mr. Insull, of the present ex- 
cellent condition of the industry. He 
said : 










“Mr. Insull, while pretending to be 
speaking in the interest of the public, was 
really plugging for the sale of stock. His 
speech was made on time paid for by a 
firm of stock brokers, Had Mr. Insull’s 
speech been given to any newspapermen 
under the same circumstances and the same 


“The success of the American plan of 
running the electric light and power in- 
dustry is attested by the fact that the 
growth of the industry has been such that 
Americans, who number about one seven- 
teenth of the world’s inhabitants, use about 
one half of the world’s output of electric- 
ity. Every foreign commission that has 
come here to find the reason for America’s 
industrial supremacy has included in its re- 
port that an important explanation is 
‘cheap electric power, anywhere and every- 
where.’ ” 


Mr. Insull then pointed out that the 


auspices, it would have had ‘to have been 
labeled ‘advertisement’ on the top and at 
the bottom of each column. 

“Mr. Insull made statements the other 
evening on the radio, under the protection 
of distance, which he would not dare and 
could not make while looking any consum- 
er of current in the face. 

“He made willful mis-statements of 
facts, painting a rosy picture of public 
utility success which was followed by a 
sales talk of the stockbrokers’ firm on 
whose time he was speaking, and Mr. In- 
sull talks of others misleading the public. 

“Mr. Insull says that the power trust is 
a myth. I reiterate that the power trust 
















motive behind the movement to arouse 
ill will in the minds of the average citi- 
zen against the electric industry by call- 
ing it a “power trust” is the program of 
government ownership and operation 
of utilities, which is only the entering 
wedge of an ultimate program for com- 
plete state socialism. In addition to the 
small group of socialistic agitators, the 
movement was said to be backed by cer- 
tain politicians and newspapers who in- 
sist on saving the people whether they 
want to be saved or not. He con- 
cluded : 


“When one considers that the expendi- 


is something real, existing, and vicious. 
It is known that a large sum of money was 
raised, of which Mr. Insull must have had 
knowledge, to conduct a lobby in Washing- 
ton. . 

“This fund was contributed for three 
purposes: 1. To defeat Senate resolution 
83 to investigate this power trust; 2, to 
defeat Muscle Shoals; 3, to defeat the 
Boulder Dam project.” 


The Washington (D. C.) Evening 
Star even discussed the open air speech 
with some amusement. It said in its 
editorial page: 


“If this resort to the outer walls of Con- 


ture of $800,000,000 means steady employ- 
ment at good wages for 400,000 men 
throughout 1931, these assaults on the elec- 
tric power industry are in reckless disre- 


gress, the wide open spaces of the Capitol 
plaza, by the New York Representative 
should set the fashion, perhaps the time of 
Congress would be conserved, and oppor- 


tunity for actual legislation would be in- 
creased. There are possibilities in the case. 
Suppose every surcharged congressional 
spirit were to relieve itself out in the open? 
What an easing of pressure on the columns 
of the Record! Or perhaps there might be 
a supplement to the Record—an extra- 
mural journal, printed without ‘privilege,’ 
its contributors liable for their own re- 


marks.” 
al, %: 


Tue “Power Trust.” A radio address de- 
livered by Martin J. Insull over a nation- 
wide hook-up, February 11, 1931 












gard of immediate public welfare.” 


eer the most spectacular reac- 
tion to this broadcast by Mr. Insull 
was an address given on February 15th 
from the steps of the House Office 
Building by Representative La Guardia, 
of New York. Mr. LaGuardia chose 
this public rostrum “in order to waive 
congressional immunity” for any of the 
statements he might make, for which 
Mr. Insull might care to sue for sland- 
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WHAT READERS ASK 


Out of the mail bag of the editors have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
swers. What questions do you want to ask? 


QUESTION 


Have there been any decisions, as 
to what extent, if at all, expenditures 
by utilities for purposes of employees’ 
pensions may be charged to operating 
expenses? 

ANSWER 


From the meager reported decisions avail- 
able it appears that expenditures by utilities 
for purposes of pensions and relief of em- 
ployees are properly included in a public 
utility’s operating expenses. Seven decisions 
sustain this conclusion and apparently there 
is no contrary authority. There is a further 
conclusion sustained by three of the decisions 
that the manner and method for setting up 
pension systems is to be left to the discre- 
tion of a utility’s management and will not 
be disturbed in the absence of evidence of 
unreasonableness. 

One older decision (Re Milwaukee Electric 
R. & Light Co.) suggests that the Wisconsin 
commission is in favor of a scientific pension 
system rather than a mere charge of current 
actual expenditures to current operating ex- 
proee. A digest of the seven decisions fol- 
ows: 

In Milwaukee Electric R. & Light Co. v. 
Milwaukee (Wis.) P.U.R.1918E, 1, on page 
45 the commission states: 


“In the audit report, the provision for 
the year 1916 for relief and pension was 
adjusted to equal the actual expenditures 
for relief and pension association work, 
plus the amounts actually spent for pen- 
sions. It appears to us that provision made 
on such a basis as this is likely to be in- 
adequate as time goes on, although it is 
next to impossible to measure the require- 
ments with any degree of exactness. The 
amount required for pensions is so closely 
involved with the question of wage rates 
and recession rates that we have no means 
of determining precisely what the provision 
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should be. However, we believe that it 
would probably be unfair to the companies 
to adjust this provision so that less than 
$10,000 per year would be provided for 
actual pensions, and the audit adjustment 
will be modified accordingly.” 


No reviewable error is committed by the 
master in refusing to permit cross-examina- 
tion of company officials as to the reasonable- 
ness of a provision for sickness and super- 
annuation of employees, although the discre- 
tion of the officers upon this question is open 
to review, where the only available proof as 
to unreasonableness would have been by 
showing that other companies made smaller 
allowances, and no offer of such proof was 
made. Consolidated Gas Co. v. Newton, 267 
Fed. 231, P.U.R.1920F, 483. 

Sickness and pension provisions are” a 
proper charge against operating expenses of 
a public utility ; and the method to be adopted 
in making such provision is fairly open to 
the discretion of the officers of the company. 
Consolidated Gas Co. v. Newton, 267 Fed. 
231, P.U.R.1920F, 483. 

The method to be adopted in making a pro- 
vision for sickness and pension plans is fairly 
open to the discretion of the officers of a 
utility company, in the opinion of a Federal 
district court, which also held that no re- 
versible error resulted from a refusal to per- 
mit cross-examination of company officials as 
to the reasonableness of a provision for sick- 
ness and superannuation of employees, al- 
though the discretion of the officers upon this 
question was open to review, where the only 
available proof as to unreasonableness would 
have been by showing that other companies 
made smaller allowances and no offer of such 
roof was made. Consolidated Gas Co. v. 

ewton, 267 Fed. 231, P.U.R.1920F, 483. 

An annual allowance for a special fund 
for pensions was authorized as an expense 
of operation, to be handled in the same man- 
ner as a depreciation fund. Re Mutual 
Teleph. Co. (Hawaii) P.U.R.1921B, 209. 

The estimated actuarial cost of a pension 
system for employees should not be allowed 











as an operating expense when the pension 
system has not been put in effect, since the 
utility company should first establish the sys- 
tem and then justify its cost as a part of 
operating expenses. Re San Joaquin Light 
& P. Corp. (Cal.) P.U.R.1922D, 595. 

Rules of procedure for recording expendi- 
tures for the relief work of a public utility 
company and its pension transactions were 
prescribed by the Wisconsin commission. Re 
Milwaukee Electric R. & Light Co. (Wis.) 
P.U.R.1923B, 20. 

A plan for a relief department and pen- 
sion system works to the advantage of a 
telephone company and the company’s sub- 
scribers. Re New York Teleph. Co. (N. 
Y.) P.U.R.1923B, 545. 

In a recent decision of the Pennsylvania 
commission, Erie v. Mutual Teleph. Co. (as 
yet unpublished), it appeared that the utility 
had established a pension trust fund in Feb- 
ruary, 1929, and wanted to amortize the 
amount of its original appropriation against 
annual operating expenses over a period of 
five years. The city objected on the ground 
that the appropriation should have been 
charged against corporate surplus. The com- 
mission stated: 


“The current expenses incurred by rea- 
son of pension fund provisions adopted by 
a utility as well as the method adopted in 
making such provision are matters of dis- 
cretion for the officers of the company, but 
in recognizing the estimated past accrual 
cost, the utility itself should bear the costs 
which it has not formerly recognized and 
provided for. Consequently future opera- 
tion cannot be made to bear the past accrual 
costs of a pension system which the com- 
pany now finds imperative and for which 
no provision was made during the period 
covered by the accrual.” 


So it seems that while the expense of a 
pension fund is chargeable to operating ex- 
penses, a utility can only charge against the 
ratepayers of a particular year expense of 
pension liability accruing during that year. It 
will not be permitted to charge a present 
generation of ratepayers for pensions to be 
paid employees who have spent their useful 
years in serving a former generation of rate- 
payers at a time when the company had not 
provided for any pension system. 


e 


QUESTION 
Do the commissions require that 
revenues derived from the sale of 
merchandise by utility companies be 
included in operating revenues in con- 
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sidering the reasonableness of a util- 
ity’s return? 
ANSWER 


Occasionally where the amounts concerned 
are not large, commissions require utilities to 
include revenues from the sale of merchandise 
for the convenience in utility accounting. 
This was done in Re Consumers Co. (Idaho) 
P.U.R.1923A, 418; Rock Port v. Clifton 
(Mo.) P.U.R.1927E, 470; Polson v. Public 
Utilities Consol. Corp. (Mont.) P.U.R.1929E, 
557. That this procedure is followed for 
convenience rather than upon legal principles 
can best be shown by the language of the 
Montana commission in the Polson Case cited 
above. It says: 


“The profit on merchandise has no part 
in determining the reasonableness of rates 
for a utility product. However, in this 
case, there is no way of ascertaining from 
the record what amount of expenses inci- 
dent to the operations of the merchandise 
sales department were charged to utilit 
operating expenses, so the reported mew | 
on merchandise will be treated as an oper- 
ating revenue.” 


The general rule, however, as suggested by 
the Montana commission, is to exclude mer- 
chandising profits from utility profits. They 
have been so excluded in Re Holland Gas 
Works (Mich.) P.U.R.1925D, 571; Re East- 
ern Montana Light & P. Co. (N. D.) P.U.R. 
1920F, 928; Erie v. Public Service Commis- 
sion (Pa. Sup. Ct.) P.U.R.1924D, 89; Casa- 
nave v. Overbrook Steam Heat Co. (Pa.) 
P.U.R.1926A, 600; Georgia R. & Power Co. 
v. Georgia R. Commission (U. S. Dist. Ct.) 
P.U.R.1925A, 546, 589; Idaho Power Co. wv. 
Thompson (U. S. Dist. Ct.) P.U.R.1927D, 

88; Re Wisconsin Pub. Utility Co. (Wis.) 
P.U.R.1930A, 119. 

Both the state commission and the Federal 
district courts in New York appear to dissent 
from this general rule by requiring merchan- 
dising revenues to be included in operating 
revenue. It was so held in Hermann v. New- 
town Gas Co. (N. Y.) P.U.R.1916D, 825; Re 
Elmira Water, Light & R. Co. (N. Y.) 
P.U.R.1922D, 231; Kings County Lighting 
Co. v. Prendergast (U. S. Dist. Ct.) P.U.R. 
1925C, 705. 

In this connection it may be of interest to 
cite the classification of accounts proposed by 
a committee of the American Gas Association 
under date of November 1, 1919, in which 
classification the net revenue from merchan- 
dise is treated as operating revenue. In the 
classification adopted by the National Asso- 
ciation of Railroad and Utilities Commission- 
ers, although profit for merchandising was 
included with operating revenues, an excep- 
tion was made in those cases where merchan- 
dising transactions were carried on by sepa- 
rately organized departments in such a man- 
ner that total cost is charged against sales. 





























The March of Events 





Alabama 


Ban Is Asked on Disconnection 
and Reconnection Fees 


BILL has been introduced in the Alabama 

legislature to prohibit the collection of 
fees on delinquent accounts such as discon- 
nection fees and reconnection fees. The 
measure would make a utility levying such 
charges liable to prosecution for a misde- 
meanor. 

These charges have been extensively used 
by the various companies throughout the 
country. Commissioner Fitzhugh Lee ex- 
plained that they dated back to the World 
War era when the Postmaster General, then 
exercising jurisdiction over telephone com- 
panies, permitted them to levy such charges. 

The general rules of the Alabama com- 


mission permit telephone companies, in the 
event of the nonpayment of any sum due 
for service, to suspend service and remove 
equipment after notice of intention to sus- 
pend. The subscriber is given the oppor- 
tunity of paying his bill at any time prior 
to the actual suspension; but, in that event, 
a fee of $1 is collected to cover, in part, the 
cost of the suspension. 

Another rule of the commission permits 
discontinuance of electric service to sub- 
scribers upon notice, and a fee is added if 
an employee is dispatched to discontinue 
service but the account is paid without actual 
discontinuance. Where service is actually 
disconnected and restoration is desired, an 
electric company is allowed to add a $1. 
fee for reconnection. Similar rules apply 
to gas and water utilities. 


e 


California 


Favoritism and Merchandise 
Sales Are under Scrutiny 


io of favoritism shown certain pa- 
trons of the Los Angeles department 
of water and power, according to the Los 
Angeles Times, have resulted in a resolution 
being adopted by the board of water and 
power commissioners calling for an investi- 
gation and report of the asserted practice. 

The general manager has also been in- 
structed by the board to report on the scope 
of the business that has been carried on in 
the buying and selling of electrical appli- 
ances. A salesroom is maintained in the de- 
partment building in which thousands of dol- 
lars of electrical appliances of all kinds are 
sold annually. To quote from the Los An- 
geles Times: 

“According to a resolution adopted the 
board wants to know who authorized the 
opening of such business, how much the busi- 
ness amounts to a year and the profits, who 
get them, who keeps the books and the an- 
nual cost to the department. 

“Burdett Moody, referred to in the reso- 
lution, was business agent for the bureau of 
power and light until removed recently by 
the board for asserted participation in the 
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removal and destruction of valuable records 
from the department building during the last 
water bond campaign.” 


> 


Toll Charges in San Diego 
Are under Fire 


S‘s Dieco councilmen have started an at- 
tack upon the present system of charging 
tolls for telephone calls between San Diego 
and La Jolla, Ocean Beach, and Mission 
Beach. The Southern California Telephone 
Company has replied that if these tolls are 
abolished the general level of rates would 
have to be increased and that the toll system 
is the most equitable. 

To enforce its demands the councilmen 
have threatened to force the company to put 
all its wires under ground at great expense; 
to compel it to comply with provisions of 
an old franchise under which one of the 
companies taken over by the present concern 
agreed to furnish the city twenty-five free 
telephones until 1934; and to sue the com- 
pany for the value of any such telephone 
service not received by the city in the past. 

The council on February 24th voted to 














submit to the people on April 7th the ques- 
tion of eliminating telephone toll charges on 
calls within the city limits. Some question 
has been raised as to the authority of the 
city to act upon these rate matters in view 
of the jurisdiction of the state public utili- 
ties commission. 

The position of the company, as stated by 
General Manager King, is that it should fur- 
nish service at the lowest cost consistent 
with financial safety. It is pointed out that 
with the great expansion of telephone serv- 
ice, the subscribers are getting more for their 
money than they did formerly. Today a 
subscriber can talk to or be called from 40,621 
telephones in San Diego exchange as com- 
pared with 17,898 in 1920. In La Jolla the 
service has grown more than 300 per cent in 
the same period and in Pacific Beach the 
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service has been expanded more than 400 per 
cent. 

As another indication of the reasonable- 
ness of the telephone rates Mr. King stated 
that 60 per cent of every dollar taken in 
was paid to local people in salaries and 
wages. The primary condition which has 
stimulated the extension of telephone service 
in this country, he said, has been the classi- 
fication of telephone service into exchange 
and toll service. The purpose of such a 
classification is to enable the customer to 
get the service without making him pay for 
more than he needs or have use for at the 
time. 

Other demands of the councilmen are that 
the company reduce residential service from 
$2.75 to $1 per month and that business rates 
be reduced from $4.75 to $2 per month. 


eS 
Conneéticut 


Hearing on Utility Bills 


A’ a hearing before the judiciary commit- 
tee on March 2nd appeared friends and 
foes of the various bills introduced in the 
legislature to give the public utilities com- 
mission more power. Professor Clyde Olin 
Fisher of Wesleyan University, Professor 
Richard Smith and Professor Winthrop 
Daniels, both of Yale, were among the sup- 
porters of the legislation. Among those who 
spoke in opposition were James E. Wheeler 
for the Southern New England Telephone 
Company, Joseph F. Berry for the Connecti- 
cut Company, and Andrew F. Gates for the 
insurance companies as an individual holder 
of stock. 


One bill would give the commission power 
to initiate inquiries into rates and service. 
At present proceedings must be started by 
petitions in behalf of patrons. A second pro- 
posal requires the filing with the commission 
of all schedules, rates, and agreements. It 
calls for notice beforehand concerning such 
rates and schedules. There is a provision 
that the reports of the commission shall indi- 
cate rates in operation, changes in schedules, 
and the reasons for the decisions made by 
the commission. 

The commission under the terms of an- 
other bill would have control over the amount 
of capital and borrowed funds of the public 
utilities. The commission now has some con- 
trol when mergers are considered. 


e 
Distri&t of Columbia 


Higher Fare Plea Follows 
Pupils’ Rate 


ey. public utilities commission recently 
ordered 3-cent street car and bus fares 
for school children but, according to John H. 
Hanna, president of the Capital Traction 
Company, in a letter to the commission no 
provision was made for the loss occasioned. 
The commission had acted pursuant to a 
recent enactment by Congress. 

Both the Washington Railway & Electric 
Company and the Capital Traction Company 
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on March 6th asked the commission on its 
own motion to provide the companies with 
additional funds to make up for the losses 
they expect to result from transporting school 
children at the reduced fare. The companies 
take the position that the order reducing the 
fares is illegal and unfair, but owing to the 
public sentiment behind it they will not pro- 
test it, says the Washington Star. 

The commission on March 9th denied the 
request with the statement that definite fare 
proposals must be made, and, furthermore, 
that they should await results of operation 
under the pupils’ fares. 












ee a a ates as ah ceeds oe oe oe ek ce 








eanror emt OM ew et ~~ 


Qn or 


“Sev te were IS 











PUBLIC UTILITIES FORTNIGHTLY 


Idaho 


Legislators Act on Utility Bills 


NNOUNCEMENT is made in the United 

States Daily that the Idaho senate has 
adopted a joint resolution providing for a 
referendum on a constitutional amendment to 
permit taxation of municipal utilities. 

A bill proposing to abolish the public utili- 
ties commission was defeated by the senate, 
and an appropriation bill providing for ex- 
penses of the commission during the next two 
years, which was held up pending disposi- 


tion of the abolition bill, has been passed by 
the senate. 

A bill which provides for the construction 
and operation of utilities by municipalities 
without resorting to bond issues, the costs to 
be paid from revenues, was passed by the 
house, which later voted to reconsider the 
measure. The validity of contracts made by 
municipalities to purchase utility property on 
the installment plan, with payments being 
made out of revenue, has been raised in court 
in several states. 


y 
Kansas 


Legislature Approves Wider 
Control of Utilities 


HE legislature has passed a law giving 

the commission jurisdiction over public 
utility holding companies. Provision is made 
that no foreign holding company shall ac- 
quire control of a local public utility with- 
out first agreeing to submit to the public 
service commission in the matter of rates and 
other transactions affecting the local operat- 
ing company. Management, engineering, and 
similar contracts are subjected to the ap- 
proval of the commission. 

The commission is given jurisdiction over 
holders of the voting capital stock of all util- 
ity companies under its jurisdiction to such 
extent as may be necessary to enable it to 
require the disclosure of the identity of own- 
ers of substantial interests of voting capital 
stock. One per cent or more is considered 
a substantial interest. 

The commission is given access to accounts 
and records of affiliated interests, including 
access to accounts and records of joint or 
general expenses, any portion of which may 
be applicable to transactions. Affiliated in- 
terests, for the purpose of this provision, in- 
clude corporations or persons owning or 
holding 10 per cent or more of voting capital 
stock; corporations and persons in any chain 
of successive ownership of 10 per centum or 
more; every corporation 10 per cent or more 
of whose voting capital stock of the utility, 
or by any person or corporation in any chain 
of successive ownership; every person who 
is an officer or director of such utility cor- 
poration, or any corporation in any chain of 
successive ownership of 10 per cent or more 
of voting capital stock; every corporation 
which has one or more officers or one or 
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more directors in common with the utility 
corporation; every corporation which the 
commission may determine as a matter of 
fact, after investigation and hearing, to be 
exercising any substantial influence over the 
policies and actions of such utility; and every 
person or corporation who or which the com- 
mission may determine is actually exercis- 
ing such substantial influence over the poli- 
cies and actions of the utility corporation in 
conjunction with one or more other corpora- 
tions or persons with which or whom they 
are related by ownership or blood relation- 
ship, or by action in concert so as to make 
them affiliated with the utility corporation 
within the meaning of the law. 

No foreign holding company is permitted 
to acquire control of a local operating unit 
or public utility without entering into an 
agreement to keep the commission fully in- 
formed as to the transactions between a sub- 
sidiary, or local operating unit and the hold- 
ing company, and to submit to the jurisdic- 
tion of the commission in so far as such 
transactions affect the rate or charge to be 
made by the subsidiary or local unit. 

The law forbids any management, con- 
struction, engineering, or similar contract 
with any affiliated interests to be made ef- 
fective unless it has been filed with the com- 
mission. The commission is given power to 
disapprove the contract. 

In ascertaining the reasonableness of a rate, 
no charge for services rendered by a hold- 
ing or affiliated company, or charge for ma- 
terial or commodity furnished or purchased 
from a holding or affiliated company, is to 
be given consideration unless there be a 
showing made by the utility affected by the 
rate or charge as to the actual cost to the 
holding or affiliated company furnishing such 
service and material or commodity. 
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Louisiana 


High Gas Bills Explained 


AS consumers in Shreveport have com- 

plained that their bills during the 
months of December and January had great- 
ly increased over former bills, and as a re- 
sult Public Service Commissioner Harvey G 
Fields has been holding conferences with city 
officials looking towards an investigation of 
rates and service in the city. 

Commissioner Fields, at a meeting of the 
city council, advised that the employment of 
an expert to determine the problems of meter 
regularity, pressure, and heat units would 
facilitate the probe to be conducted, and he 
warned the councilmen that if the matter of 
a rate hearing comes up they should be 
thoroughly prepared with their case, as the 
utilities always have their side prepared with 
figures and expert testimony, and when a 
hearing is held it would be necessary for the 
city to present a similar array of figures and 
facts. He stated that in checking up com- 
plaints against increased bills in a number of 
cities he had made the following findings: 

“First: There was a difference in tem- 
perature during the months of December 
and January, according to the United States 
weather reports, which would indicate that 
there should have been a slight increase in 
the amount of gas used as compared with 
December, 1929, and January, 1930, because 
while there was not as low a temperature 
reached, the average temperature based on 
time was lower, which accounts for a slight 
increase. 

“Second: I find that in one or two in- 
stances there has been a decrease in pres- 
sure and in the volume, quantity, and qual- 
ity of the gas. 

“Third: That in several instances there has 
been an improper distribution in the num- 
ber and strength of heat units. 

“Fourth: In some instances a slight leak- 
age in lines which is negligible, sometimes 


in the lines of the property owner, after leav- 
ing the meter. 

“In one instance the operator decreased 
the heat units and action would have been 
taken had this defect not been remedied. 

“The pressure should be eight ounces in 
this field and we should have heat units of 
1,000 to 1,150 and there should not be more 
than 5 per cent air in boosting, and it is 
advisable that the municipal officials of your 
city employ an expert to study every one of 
these phases of the gas question. You gen- 
tlemen, according to my observation of your 
activities, have tried to serve the public and 
the consumer, and you may have as low a 
rate as possible, but if you do not get the 
proper pressure and heat units your s 
comes high at any price, and I suggest that 
you make a test to see whether your people 
are being served with the proper heat units. 

“If you are not getting the proper pressure 
from the field and from the pipe line dis- 
tributor, with too much air to boost the gas, 
and the heat units have been lowered to 800, 
then people in order to get proper heat will 
have to use 2,000 feet to where they should 
use 1,000 feet, and would be paying twice as 
much per 1,000 feet as they should pay. In 
one instance the municipal officers discovered 
that the heat unit was far below what it 
should be and they were preparing to call on 
our body to assist when the heat unit in- 
creased, and which case you will readily un- 
derstand was one where there was a decrease 
in heat units from an extraneous and out- 
side process, which is easily possible if one 
decides to reduce the same, and in view of 
this fact and the situation as it prevails I 
am going to suggest to each and every mu- 
nicipal officer in my district, where the 
municipality is able to do so, to have your 
pressure and heat units checked occasionally, 
and if any discrepancy is found I shall be 
glad to call for an investigation and to assist 
you in the matter.” 


@ 
Massachusetts 


Utility’s Surplus Criticised 
in Rate Proceedings 


EW Beprorp petitioners for a reduction 

in rates presented their case to the 
commission at hearings beginning on March 
10th. Emil Auger, counsel for the petition- 
ers, stressed the prosperity and growth of 
the utility and asserted that the surplus 
had grown to “enormous proportions”; that 
it had grown from $1,200,000 in 1925 to 


more than $2,500,000 at the present time. 

A demand has been made that rates should 
be reduced so as to yield a dividend of not 
more than 6 per cent and eliminate any addi- 
tion to surplus during the present and re- 
duce operating expense items, especially sal- 
aries. A total cut of at least 000, or 
one half of the net revenue, he asserted, 
should be made in order to bring the rates 
to a proper level. 

Mr. Auger stressed the so-called Massa- 
chusetts rule of return based upon capital 
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investment, stating that “there is no great 
question of the fact that in this state a rate 
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based on reproduction value less observed 
depreciation is unsound.” 


Minnesota 


Commission Reports to Legisla- 
ture on Telephone Rates 


HE commission has reported to the sen- 

ate committee on telephone and tele- 
graph, in response to a resolution, that tele- 
phone subscribers have been paying 20 per 
cent too much, according to newspaper re- 
ports. The report is signed by C. J. Laurisch, 
in charge of telephone affairs of the state 
railroad and warehouse commission. The 
St. Paul Pioneer-Press summarizes the re- 
port as follows: 

“The Tri-State Telephone Company of St. 
Paul with 30 exchanges throughout the state, 
has received 15.37 per cent on its true valua- 
tion, when the Federal courts have fixed 7 
per cent as a fair return. 

“Preliminary surveys, made on a basis of 
1928 operations, indicated that the legislature 
should appropriate funds for a revaluation 
of all group telephone company holdings in 
the state. 

“Value of the Tri-State Company holdings 


for telephone purposes is not more than $14,- 
372,901. Its net earnings of $2,210,179 con- 
stitute 38 per cent of its gross earnings or 
the equivalent of 7 per cent on a valuation 
of $31,573,990. 

“On the found valuation of $14,372,901 the 
company’s earnings constitute 15.37 per cent.” 

The report stated that any legislative action 
for an investigation should require that the 
companies cooperate fully in furnishing 
maps, plans, drawings, plant inventories, and 
field surveys and in collecting other data. 
An appropriation of $205,600, it was stated, 
should be made to enable the commission to 
carry on an investigation. 

In response to the recommendations in 
this report, three bills were introduced on 
March 2nd in the senate. One appropriates 
$200,000 for the cost of the probe. Another 
requires the company to furnish all informa- 
tion needed. A third requires the companies 
to secure permission of the commission be- 
fore any extension or abandonment of line 
or property worth $5,000 can be carried 
out. 


e 
Nebraska 


Merchandising Practices 
Are Attacked 


HREE directors of the Metropolitan Utili- 
ties District, according to the Omaha 
Bee-News, appeared before a legislative com- 
mittee to resist passage of a proposed bill 
which would prohibit merchandising activi- 
ties by utility companies. City Commissioner 
Joseph Koutsky censured the utilities district 
and its directors for selling gas appliances. 
He termed the sale of appliances by the 
district as unfair competition with independ- 
ent merchants, and said it should be aban- 
doned inasmuch as the merchants contribute, 
through taxes and payment for gas, to the 
upkeep of the city-owned utility. He de- 
clared that the district undersells independent 
dealers and does not make a profit on mer- 
chandising. 
Commissioner Koutsky asserted that the 
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district had “got clear beyond control of 
ae 3 people.” Continuing, the commissioner 
said: 

“The district is able to undersell for sev- 
eral reasons, mainly because it can buy stoves 
in larger lots. Another thing, unskilled 
workers are hired at 50 cents an hour to 
install and hook up ranges and _ heating 
stoves. They do inferior work. That’s the 
reason there are so many gas leaks in homes. 

“The merchant hires a skilled pipefitter at 
$1 to $1.25 an hour to attach the stoves. 
Paying this price for labor—union labor— 
the merchant cannot compete.” 

The commissioner said that in his thirty 
years in business he learned that competition 
with a tax-free concern is impossible. 

Directors of the district said that the dis- 
trict does not want to interfere with private 
business, but at the same time it is interested 
in selling articles which will increase the con- 
sumption of gas. 
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New Jersey 


Submetering Controversy Goes 
to Supreme Court 


A BRIEF has been filed in the Supreme Court 
of the United States by the Public Serv- 
ice Electric & Gas Company opposing re- 
view of the decision of the court of errors 
and appeals, which sustained the company in 
refusing service to an apartment owner fur- 
nishing electricity to tenants through sub- 
meters. This is the widely advertised case 
of Sixty-Seven South Munn Inc. v. Board of 
Public Utility Commissioners of New Jersey. 

The company in its brief points out that 
the submetering business is utterly new in 
the state, and that the evidence shows that 
this was not the adoption of a business or 
practice existing in the state, but the initial 
effort at the introduction thereof. 

The company had refused to furnish serv- 
ice to an apartment owner who had con- 
tracted with a submetering company for in- 
stallation of submeters. The submetering 
company, under the contract, was to control 
the meters, bill the tenants, with whom it 
contracted directly, and share the profits with 
the apartment house owner. The utility was 
asked to furnish service through a central 
meter at the established rates, which it re- 
fused. 

Complaint was made to the board of pub- 
lic utility commissioners, and the company 
entered a defense of its refusal by declaring 
that the whole purpose of the Public Utility 
Act is to protect the public, and that it would 
seem that a construction of the act which 
would bring about a frustration of the legis- 


New 


Legislators Hear Arguments on 
Submetering Control 


A joint hearing was held before the pub- 
lic service committees of the legislature 
on March 4th concerning a bill designed to 
place electrical submetering companies under 
regulation by the public service commission. 
Former Judge William L. Ransom repre- 
sented the New York Edison Company and 
former Judge Clarence J. Shearn represent- 
ed the Real Estate Board of New York. The 
New York Herald-Tribune says: 

“The bill introduced by Senator Warren 
T. Thayer, chairman of the legislative com- 
mission that investigated the Public Service 
Commission Law last year, provides that no 
submetering company may charge more than 


lative purpose, remove a large portion of the 
public now protected as to rates and service 
from the protection of the act, and diminish 
the scope and area of the board’s jurisdic- 
tion and effectiveness, must be a wrong con- 
struction. The commission sustained the 
position of the utility and was itself upheld 
by the New Jersey courts. 


e 
Promotional Rates Draw Fire 


A= revision of gas rates by the 
Atlantic City Gas Company has drawn 
criticism by those opposed to this type of 
rate schedule. One attorney charged that the 
schedule shifted the burden from the rich 
to the poor consumer, and he criticised Mayor 
Bacharach for favoring the rate proposals. 

The mayor declared that it is “unfortunate 
that innocent people have been misled by 
those with ulterior motives rather than com- 
munity welfare at heart.” He said that these 
rates were effective in one hundred and 
forty-two cities, stating further: 

“It is propaganda to say this schedule will 
put a burden upon the poor. These rates do 
not affect the poor who use gas for cooking 
purposes preparing three meals a day. But 
these rates will affect the casual user, people 
who live in apartments and go out for most 
of their meals, perhaps using gas only for 
cooking breakfast. . . f course, the 
large consumer gets the advantage of these 
rates. The object of the new schedule is to 
make it so attractive that gas will be used 
for cooking and heating appliances.” 
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the rate authorized in the rate schedules of 
the electric company from which it obtains 
its current. It also requires every submeter- 
ing company receiving a deposit on meters 
to pay interest at the legal rate. Meters used 
by the submetering company also would 
subject to inspection and sealing by the pub- 
lic service commission. 

“Mr. Ransom testified that the New York 
Edison Company was opposed to the bill be- 
cause ‘it would fasten on the city of New 
York the present rates for electrical energy 
and would prevent future rate reductions. 
The only advocates of the bill, he said, were 
landlords and submetering companies who 
are profiting from the resale of electricity 
and depriving the Edison Company of the 
—— cation of business to which it is en- 
titled.’ 
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“Mr. Shearn contended that the New York 
Edison Company had itself encouraged sub- 
metering, persuading the builders of large 
buildings to resell current rather than install 
generation plants of their own. The Con- 
solidated Gas Company controlling the New 
York Edison, Mr. Shearn said, is now active- 
ly engaged in encouraging the submetering 
of gas.” 


¥ 


Bills Are Introduced to Amend 
Service Commission Law 


A= of eight bills providing for 
amendments to the Public Service Com- 
mission Law were introduced in the legis- 
lature on March 12th. These measures fol- 
low in general recommendations made last 
year by a minority, composed of appointees 
of the governor, of the Knight commission 
which made a survey of the public service 
law and brought in about forty bills of a 
remedial nature, many of which were vetoed, 
while others failed of passage owing to the 
late date of their introduction. The New 
York Times states: 

“In some of the measures introduced, pro- 
vision is made to enable municipalities to 
take advantage of the state’s water power 
development project when that becomes a 
going concern. 

“In one bill, for instance, municipalities 
would be authorized to form public utility 
districts and, subject to referendum, to ac- 
quire or build distribution lines connecting 
with lines of transmission carrying electric 
current developed at the projected state plant 
on the St. Lawrence river. 

“One of the more important bills would 
set up a new policy for rate making, affect- 
ing all public utility companies except rail- 
roads and street railroads, and provide for 
an appraisal of utility company property af- 
fected in all parts of the state. Under the 
terms of this bill, valuations on existing 
properties would be on the basis of what has 
been termed a modified ‘cost’ plan, while 
valuations of new properties would be on 
the basis of actual cost. The bill provides 
that the valuations ‘are presumed to be made 
in accordance with the law of the land.’ 

“The initial valuations upon being con- 
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firmed by the public service commission 
would not be subject to change except as a 
result of depreciation. 

“The bill contains provisions giving the 
public service commission power of regula- 
tion over utilities management, including 
payments to holding companies and payments 
for materials and supplies. It would give 
municipalities and consumers the right to ap- 
pear and be heard in the establishment by 
the commission of initial valuations. 

“Two other bills are presented as alterna- 
tives to the previously mentioned measure in 
the matter of valuations and rate making. 
One of these provides for rate making 
through contract. By the other the rate-mak- 
ing plan would be made applicable only to 
property acquired by public utility concerns 
after the passage of the measure. 

“Another bill, to be pressed only in the 
event that none of the three other bills should 
pass, provides, both as to present and future 
properties of utility companies, that the rate 
of return shall be based only on the prop- 
erty of the company, less the amount of 
bonds and preferred stock of the utility out- 
standing. 

“Additional control over holding companies 
is provided for in another bill of the series. 
It defines as an ‘affiliated interest’ any com- 
pany holding 5 per cent of stock, instead of 
10 per cent, as under the present law, and 
eliminates from the present statute a pro- 
vision under which ‘affiliated interests’ must 
have had dealings with the parent concern, 
other than the mere holding of stock, for a 
period of more than two years before they 
can be made subject to regulation.” 


¥ 


Gas Heating Rates Are Termed 
Discriminatory 


A* investigation has been ordered by the 
public service commission into charges 
by the town of Harrison that the Westches- 
ter Lighting Company is charging rates for 
heating gas which are discriminatory to small 
consumers. Chairman Milo R. Maltbie is 
quoted in the newspapers as saying that the 
hearing would set a precedent affecting the 
scale of rates for gas companies throughout 
the state. 


Ohio 


Gas Rate Is Called Confiscatory 


T= Northwestern Ohio Natural Gas 
Company has filed a petition in Federal 
court to secure a permanent injunction re- 
straining the city of Toledo from attempting 
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to enforce a rate ordinance for natural " 
which went into effect on March 4th. Util- 
ity officials declare that the city ordinance, 
which sets up a new rate of 50. cents a 
thousand cubic feet with a 75-cent mini- 
mum charge, would result in confiscation. 
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Counsel for the company has declared that 
operations have been carried on at a loss 
for some time, and for that reason the util- 
ity asked the city council to revise gas rates 
to encourage the use of fuel and insure a 


fair return to the company on its invest- 
ment. The charge is made that the coun- 
cil acted summarily in adopting a 50-cent 
flat rate ordinance as negotiations were un- 
der way for a revision of the rates. 
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Pennsylvania 


Senate and House Committees 
Compete as Probers 


COMMITTEE of the senate has been inves- 

tigating the public utility situation in 
Pennsylvania for several weeks, but early in 
March competition in investigating sprang 
up when the house of representatives ap- 
pointed a similar committee to probe the 
public utility question. 

W. D. B. Ainey, chairman of the public 
service commission, has offered his coOpera- 
tion to both committees. Writing to Sena- 
tor William H. Earnest, chairman of the 
senate probers, Mr. Ainey is reported as say- 
ing that “in view of my length of service 
and my position as chairman for nearly fif- 
teen years I may be able to furnish you with 
information which will be of assistance.” 

Sensational charges have been made against 
the public utilities and the commission, with 
allegations of collusion and improper prac- 
tices; but C. J. Hepburn, counsel for the 
senate committee, is quoted as saying that 
he was disappointed in the attitude of the 
governor, who had failed to “disclose a scrap 
of specific evidence.” At one of the sessions 
a Scranton newspaper reporter was called to 
identify a newspaper clipping with refer- 
ence to a statement by an ex-congressman 
that a Scranton banker had seen a letter from 
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a New York banking house stating that the 
public service commission had decided to al- 
low an increase in rates of the Scranton- 
Spring Brook Company before the opinion 
was handed down. 

A large crowd of irate men and women 
of the Wyoming valley descended upon 
Harrisburg to voice their protests against 
higher water rates before the house com- 
mittee. They came to the capital in thirty 
busses. The Scranton-Spring Brook Water 
Service Company was the target of attack. An 
appeal, by both utility and customers, from 
a commission order relating to rates of this 
company is now before the superior court. 

The senate committee has been investi- 
gating charges by the governor that certain 
companies had made excessive profits. One 
of the companies was the Hershey Electric 
Company which, it was declared, had netted 
38.75 per cent on book value in 1929. The 
company is operated by the Hershey Choco- 
late Company under a “convenience” ar- 
rangement and is not purely a utility com- 
pany. The Cresson Electric Company, it 
was charged, made 51.8 per cent profit on 
book value in 1929. The Edison Light & 
Power Company of York, it was charged, 
had made a profit of 34.18 per cent on book 
cost. This was one of the companies which 
the public service commission last year, on 
its own motion, proceeded to investigate. 


Texas 


Legislative Investigation of 
Utilities Is Advocated 


co Parrish has offered a resolution 
calling for the appointment of a legis- 
lative committee to investigate the rates and 
practices of public utilities and their taxa- 
tion. As reported in the Houston Post Dis- 
patch: 

“Parrish said citizens from all sections of 
Texas were protesting against rates of pub- 
lic utilities. He mentioned ‘transportation, 
insurance, telephone and telegraph services, 
natural gas and electricity for domestic and 


power purposes, and oil pipe lines.’ He said 
it had been alleged the charges of such utili- 
ties were exorbitant. 

“Other allegations in the resolution were 
that the companies were monopolistic and 
were not bearing their just burden of taxa- 
tion. 

“The investigating committee would be 
made up of three members of the house and 
two of the senate. The committee would 
be empowered to obtain the assistance of one 
or more assistant attorney generals and an 
auditor from the state auditor’s office. It 
would be required to report within forty days 
after beginning its work.” 
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Legislature Studies Utility Bills 


Cn. of the state legislature have 
been holding hearings and giving their 
consideration to proposals for the regulation 
of public utilities by commission. One of 
the bills creates a commission with authority 
to fix rates for all parts of the state, includ- 
ing the cities. Another measure provides 
that the incorporated cities and towns shall 
fix their own rates and where the utility is 
dissatisfied, it may appeal to a state commis- 
sion created by the bill. One proposal pro- 
vides that incorporated cities and towns shall 
fix their own rates and the county commis- 
sioners shall fix rates for territory outside 
such towns. In disagreements the utility 
could appeal to the local district court. 
Provision is made in the so-called Pope 
bill that no utility shall collect a service 
charge; that holding companies shall not 
lessen competition by ownership of stock in 
competing companies; that no exclusive util- 
ity franchise shall be granted in any city or 
county ; that a utility company shall not own 
majority stock in any newspaper, or do busi- 
ness other than for its regular charter pur- 
pose; that a utility shall not deny restricted 
service protecting patrons against long-dis- 
tance charges by impostors; and that patrons 
shall be allowed 8 per cent on deposits they 
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may make with the company for service. 

Under the terms of the so-called Holbrook 
bill a public utility commission of three 
members, to be appointed by the governor 
and paid $10,000 a year each, would be 
created and would have original jurisdiction 
in fixing rates for gas, electricity, water, 
street and interurban railways, oil pipe lines, 
gas pipe lines, power lines, and — and 
telephone companies. No rate can be charged 
unless approved by the commission. A util- 
ity would be allowed to suspend an objec- 
tionable rate and put new schedules into ef- 
fect by filing a bond to indemnify patrons 
if the higher rate is not sustained by the 
courts or the commission. It provides fur- 
ther, in the words of the Dallas News: 

“They are given authority to adopt a slid- 
ing scale of rates, but forbidden to make 
discriminations. The machinery is set up for 
the commission to value properties and ob- 
tain basic data in rate making. Competing 
utilities cannot install plants without mak- 
ing an effort to purchase the utility there 
operating. All future franchises shall be 
indeterminate permits, subject to all regula- 
tory effects. The bill levies a quarter of 1 
per cent of the utilities’ annual gross re- 
ceipts to support the commission, estimated 
at $500,000, but no tax is to be levied in ex- 
cess of the actual expenses.” 
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West Virginia 


United Fuel Gas Case Goes Back 
to Commission 


| gente ge a decision by the state supreme 
court on March 11th setting aside the 
recent rate order of the commission in the 
United Fuel Gas Company Case, the com- 
mission again faced the problem of fixing 
rates in the southern part of the state. The 
first question presented after the court’s 
action was what rates should be in effect 
pending final disposition. 

Harold A. Ritz, chief counsel for the gas 
company, contended that the so-called tem- 
porary rates fixed by the commission a year 
ago, under which consumers in Charleston 
were charged 30 cents for the first thou- 
sand cubic feet, were in effect. Charles 


Ritchie, city solicitor of Charleston, took 
the position that the rates in effect before 
proceedings were started became applicable. 
In Charleston this amounted to 20 cents 





net per thousand feet of gas. The rate 
varied somewhat in the different communi- 
ties. The rate recently allowed by the com- 
mission was 75 cents for the first thousand 
cubic feet. The schedule provided for 30 
cents a thousand for the next 150,000 feet 
a month; 25 cents a thousand for the next 
450,000; and 22% cents a thousand for all 
over 601,100 cubic feet used monthly. 

Salient points in the decision of the su- 
preme court were that reproduction cost, al- 
though it must be considered should not be 
given dominant weight in a rate valuation; 
that the question whether going value should 
be allowed depends upon circumstances; that 
neither going value nor general overhead 
costs should be based on purely conventional 
percentages; and that if leaseholds have a 
market value, that value is entitled to con- 
sideration. Further, it was decided that a 
utility is not entitled to an arbitrary per- 
centage of net return. What is a fair net 
return depends upon present-day conditions. 








The Latest Utility Rulings 





State-Wide Uniform Taxicab Fares At Last 


cp are a number of states that 
enacted laws authorizing their re- 
spective commissions to regulate taxicab 
carriers before Connecticut took a hand, 
but ever since the Nutmeg legislature 
passed such a law back in 1929, its com- 
mission has gone after the taxicab prob- 
lem with hammer and tongs. First of 
all, it cleared away unnecessary duplica- 
tion of service by a strict surveillance 
of certificate grants to new cab opera- 
tors. Nearly two years of this treat- 
ment has had its effect and the field 
of taxicab operation in Connecticut has 
now been pruned to the point where 
intelligent rate fixing can be ordered and 
enforced with some hope of a success- 
ful outcome. 

Now the Connecticut commission 
stands out as a pioneer in taxicab 
regulation, not only because it is the 
first to promulgate definitely taxicab 
rates, but because it has adopted a state- 
wide uniform theory in its rate fixing. 

Whether this theory can be employed 
in other states than a state such as Con- 
necticut is probably a debatable question. 
As the commission said itself in its 
recent order: 


“The topography, particularly as to the 
grade of the streets, the density of the 
population, and the taxicab traveling habits 
of different communities have a bearing on 
reasonable taxicab rates for each separate 
community which may justify different 
rates for different communities.” 


Be that as it may, the recent order of 
this commission, handed down Febru- 
ary 27, 1931, fixes the taxicab rate of 


20 cents for the first third mile and 10 
cents for each additional third mile in 
the cities of Bridgeport, New Haven, 
Hartford, and New London. A slight 
variation was made in the rate for 
Meriden and Waterbury, where the ini- 
tial rate was moved up to 30 cents for 
the first half mile and 10 cents for each 
additional one-quarter mile. 

This development should be of con- 
siderable aid to the traction and bus 
agencies in their fight to stay declining 
patronage. The commission in its opin- 
ion intimates quite frankly that the fac- 
tor of protecting mass transportation 
agencies was given serious considera- 
tion in the formation of its new taxicab 
policy. It said: 

“Taxicab operation is in the nature of 
special service, distinct from mass trans- 
portation by railroads, railways, and motor 
busses at naturally lower rates. Taxicab 
rates are ordinarily for the service of the 
vehicle and driver for a particular trip, 
while mass transportation rates are based 
upon a specific rate per passenger. 
form of transportation has its special field 
and ought to be reasonably protected in the 
legitimate performance of its service.” 


Transportation executives generally 
would do well to keep an eye on Con- 
necticut traction and bus _ revenues. 
Now that some measure of protection 
has been secured for them from cut rate 
taxicab competition, we will perhaps be 
able to form some reasonable conclu- 
sion as to just how much the taxicab 
does cut into regular carrier revenues. 
Re Meter Rates for Taxicab Service. 
(Conn.) Docket No. 5593. 


A Water Rate Slash in St. Louis County 


HE Missouri commission has or- 
dered a cut in the rates of the St. 
Louis County Water Company as a 


result of the complaint of the city of 
University City, alleging unreasonable 
charges. The order, which was effec- 
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tive March 15, 1931, reduces the gross 
revenues of the company by 7%o per 
cent. The reduction is to apply to all 
classes of water service except the 
“manufacturers’”’ classification. The 
commission found that the company’s 
rate base as of September 30, 1930, was 
$6,092,066, upon which it was receiv- 
ing a net annual earning of $542,414 
or 8.9 per cent return on such rate base. 
The new rates are calculated to yield 
a return of approximately 7 per cent. 
The company made vigorous opposition 
to this 7 per cent restriction, pointing 
out that other utilities had been allowed 
74 per cent and on three occasions as 
much as 8 per cent. The commission 
replied to this argument in part as fol- 
lows: 


“Stated differently, a rate of return 
lower than has been allowed to other 
water companies by this commission, to 
wit, a rate of 7 per cent was fixed by this 
commission for this defendant, and rates 
designed to yield but 7 per cent upon the 
then fair value of the property were pro- 
mulgated by this commission in the before 
mentioned cases, with the idea in mind that 
due to the increasingly rapid growth in 
the territory served and consequent in- 


creases in net earnings, the defendant for 
certain short periods might earn more than 
7 per cent before the rates could be re- 
duced, it being manifestly impossible to 
determine the exact rate of return until 
the accounts are cast up for a representa- 
tive period. By this method approximately 
the same result is attained as if a rate of 
return allowed to other water companies, 
say 74 per cent, were allowed to this de- 
fendant, with rate reductions made which 
calculated upon anticipated increased earn- 
ings would reduce the return to 73 per 
cent. We have no reason for changing our 
method.” 

The opinion also contained consid- 
erable discussion as to the relative 
merits of the sinking fund and straight- 
line methods respectively of computing 
depreciation. The commission felt 
that a continuation of the straight-line 
method was equitable where the sur- 
plus funds not required for replace- 
ment purposes would be invested by the 
utility in additions and extensions of 
its own properties thereby assuring an 
interest accrual necessarily equal to the 
rate of return earned by the company 
on its rate base as a whole. University 
City v. St. Louis County Water Co. 
(Mo.) Case No. 6741. 


The Right of a State to Compel Local Incorporation 
of Foreign Utilities Is Sustained 


H* a state any right to require a 
utility incorporated in another 
state to obtain a local charter as a con- 


dition to doing local business? This 
was the question raised by an appeal 
from a judgment of the supreme court 
of appeals of Virginia to the United 
States Supreme Court, affirming an 
order of the Virginia Corporation 
Commission denying a certificate of 
convenience and necessity to the Rail- 
way Express Agency, a Delaware cor- 
poration. 

The Constitution of Virginia ex- 
pressly forbids the doing of local util- 
ity business in that state by a foreign 
corporation. Acting on this provision, 
the Virginia commission denied the ap- 
plication of the express carrier for a 
certificate to engage in intrastate com- 


merce until it should obtain a Virginia 
charter. The carrier in its appeal to 
the highest court raised two points: (1) 
that the commission’s action was un- 
constitutional because it burdened in- 
terstate commerce, (2) that the com- 
mission’s action denied to the carrier 
the equal protection of laws guaranteed 
by the Federal Constitution. 

Mr. Justice Holmes, rendering the 
opinion of the Supreme Court in sus- 
taining the state, held as follows: 

1. The refusal of a state, through 
its corporation commission, to grant 
a foreign utility a certificate to do intra- 
state business unless the latter incor- 
porates within the state, will be pre- 
sumed to be constitutional, in the 
absence of substantial evidence that 
such action by the state would im- 


443 





PUBLIC UTILITIES FORTNIGHTLY 


pose a burden on interstate commerce. 

2. A state constitutional provision, 
requiring foreign utilities to submit to 
local incorporation before doing intra- 
state business, does not offend the 
guarantee of equal protection afforded 


by the Fourteenth Amendment as de- 
priving such utilities the right of re- 
course to Federal courts on grounds of 
diversity of citizenship. Railway Ex- 
press Agency, Inc. v. Virginia (U. S. 
Sup. Ct.) No. 55. 


The Railway Express Agency Is Permitted to 
Operate Its Own Motor Service 


[> July 1, 1929, certain railroad 
operations between Delroy and 
Canton, Ohio, were discontinued. Since 
this railroad had always carried intra- 
state shipments of the Railway Ex- 
press Agency, Incorporated, the latter 
found itself compelled to look around 
for substitute service. It finally decid- 
ed to handle the shipments over its own 
motor bus lines which it accordingly 
established in that territory. Around 
November, 1929, however, the express 
agency probably became convinced 
that its status was not clearly in con- 
formity with the laws of Ohio, and it 
asked the commission of that state for 
a certificate authorizing it to do what 
in fact it had already been doing dur- 
ing the previous three months. The 
commission on the recommendation of 
its attorney examiner, denied the appli- 
cation. Two main reasons were given: 
first, that the applicant had not shown 
that existing motor carrier service in 
that neighborhood was inadequate; 
secondly, that the applicant had on its 
own admission been violating the law 
by operating without a certificate and 
hence, under the well established rule, 


was not a fit party to receive one. 

This ruling was appealed by the car- 
rier to the supreme court of the state, 
which has recently reversed the com- 
mission on both points. The court held 
that an express agency, carrying on its 
own motor system of distributing ship- 
ments in a territory after the discon- 
tinuance of rail service previously used 
by it, was not an unfit party to be 
granted a permit, where such opera- 
tions had been in good faith. The 
court further ruled that the express 
carrier was entitled to a certificate in 
its own right and without regard to the 
service of existing motor carriers, in 
view of the fact that it would merely 
be continuing to carry on in a different 
form a business which it had carried on 
for many years. The court pointed out 
that it was not the express carrier’s 
fault that the railroad service had been 
discontinued, and that it should not be 
compelled on account of that to turn 
over its shipping business in that terri- 
tory to existing motor carriers. Rail- 
way Express Agency, Inc. v. Ohio Pub- 
lic Utilities Commission (Ohio Sup. 
Ct.) No. 22329, 174 N. E. 356. 


Double Service at Double Fares, or Cheaper Service at 
Uniform Speed—A Transportation Alternative 


Ws is the better transportation 
policy for the average large city— 
a low priced local railway service plus 
a higher priced and higher speed sup- 
plementary motor coach service, or a 
comparatively cheap and proportionate- 
ly slow speed general coach or railway 


service, hauling both local and long- 
haul passengers? This is the interest- 
ing question which the parties to the 
complaint now pending against the 
rates of the Pittsburgh Motor Coach 
Company asked the Pennsylvania com- 
mission to decide as a preliminary step 
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to a decision on the merits of the com- 
plaint itself. 

The commission, in answering the 
question, first pointed out that it could 
not be called upon in this proceeding 
to determine whether or not increased 
service should be ordered for particu- 
lar sections of Pittsburgh, or whether 
or not independent carriers ought to be 
allowed to enter the field. Such ques- 
tions, the commission said, should be 
properly brought before it in a sep- 
arate proceeding for that purpose, and 
not as part of a complaint against the 
rates of an existing authorized carrier. 
Moving on to the alternative policies 
proposed above, the commission ob- 
served that the municipal authorities 
of Pittsburgh had taken a definite 
stand in favor of a cheap local serv- 
ice, supplemented by a higher priced 


and higher speed motor coach service. 

The commission stated that aside 
from the fact that it had always con- 
sistently refused to oppose, in the ab- 
sence of the most convincing adverse 
evidence, the position taken by mu- 
nicipal authorities in attempting to 
work out a solution of their own trans- 
portation problems, it felt that the posi- 
tion taken by the city of Pittsburgh ap- 
peared to be entirely wise and one best 
calculated to meet the requirements of 
the greatest number of the people to be 
served. Upon disposing of this pre- 
liminary inquiry, the commission or- 
dered that the case should be set down 
for further hearing upon the merits of 
the complaint attacking the reasonable- 
ness of the carrier’s rates. Young v. 
Pittsburgh Motor Coach Co. (Pa.) 
Complaint Docket No. 7965. 


Other Important Rulings 


WATER company was ordered to 

extend service to a little settle- 
ment of sixteen residences, situated less 
than three miles outside of the borough 
of Portage, by the Pennsylvania com- 
mission. The cost of the extension 
after deducting proffered contributions 
of labor, cash, and materials by the 
residents was estimated at $2,400 and 
additional operating expense exclusive 
of depreciation was set at $90 a year. 
In view of the fact that all of the resi- 
dents would be assessed a minimum 
rate of $12 a year, the extension was 
held not to be an unreasonable burden. 
Cerwensky et al. v. Summit Water Sup- 
ply Co. (Pa.) Complaint Docket No. 
8242. 


The petition of the Worcester Gas 
Light Company for approval of the 
purchase of the properties of the West 
Boston Gas Company has been allowed 
by the Massachusetts department as not 
being contrary to public interest. The 
department’s approval carries with it 
authority for the issuance by the Wor- 
cester Company of 15,000 shares of 
preferred stock of the par value of 


$100 a share, carrying a preferred 
dividend of 6 per cent per annum. Au- 
thority requested by the Worcester 
Company in the same petition to pur- 
chase the properties of the Dedham 
and Hyde Park Gas & Electric Com- 
pany was refused in view of the fact 
that the latter company did not manu- 
facture its own gas and ought to be 
left in a position where it could secure 
the most favorable terms from whole- 
sale gas supply companies. Re Wor- 
—_ Gas Light Co. (Mass.) D. P. U. 
883. 


A PETITION for authority to con- 
struct and operate a_ central 
steam-heating plant in the city of North 
Tonawanda has been approved by the 
New York commission as being in ac- 
cord with public convenience and neces- 
sity. Commissioner Burritt, rendering 
the opinion, pointed out that the pro- 
posed financial structure, which was 
not part of the petition, would have to 
be revised because of its failure to con- 
form with the law. The advantages of 
central heating were listed by the peti- 
tioner as follows: (1) an absolutely de- 
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pendable and unvarying heating service 
throughout the entire season, without 
fire, coal, or ashes; (2) a material re- 
duction in smoke nuisance, owing to 
reduction in the number of chimneys 
and better control of the one; (3) re- 
duction of fire hazard by removal of 
basement fires from many buildings; 
(4) saving of wear and tear on city 
pavements by elimination of hundreds 
of coal truck deliveries; (5) reduced 


cost of city ash collections; (6) clean- 
liness, comfort, convenience, and safe- 
ty. Re Slade (N. Y.) Case No. 6538. 


The Alabama commission has decid- 
ed that a private toll bridge company 
is a public utility under the laws of 
Alabama and as such is required to ob- 
tain the approval of the state commis- 
sion before issuing or selling securities 
within the state. Alabama Public Serv- 
ice Commission v. Coffeeville Bridge 
Co. (Ala.) Docket 6083. 


The decision of the Missouri Public 
Service Commission that it had no ju- 
risdiction to award a certificate of con- 
venience and necessity for the opera- 
tion of motor busses within city limits 
or for operations which would form a 
part of a general transportation sys- 
tem, the majority of which served an 
incorporated municipality, has been 
twice sustained in court. The commis- 
sion’s opinion was handed down when 
it rejected an application of the St. 
Louis Public Service Company to ex- 
tend motor bus service 2 miles beyond 
the city limits of St. Louis into St. 
Louis county. This opinion, handed 
down June 2, 1930, was an interpreta- 
tion of the Missouri Motorbus Act of 
1927, and was affirmed by the circuit 
court of Cole county. The utility 
again appealed and a recent decision of 
the supreme court of the state again 
sustained the commission’s ruling. 
State ex rel. St. Lowis Public Service 
Co. v. Public Service Commission et al. 
(Mo. Sup. Ct.) No. 30698, 34 S. W. 
(2d) 486. 


The California commission, in au- 
thorizing a motor carrier of that state 
to issue $5,500 worth of common stock 
to pay for taking over an individual 
carrier’s business, ruled that ordinarily 
expenditures for attorney’s fees in con- 
nection with applications of other car- 
riers to extend operations into terri- 
tory served should be charged to operat- 
ing expenses and not capitalized 
through stock issuance. Re California- 
Nevada Stages, Inc. (Cal.) Decision 
No. 23347, Application No. 17041. 


The Pennsylvania commission has re- 
fused to deny an application for a cer- 
tificate authorizing common motor car- 
rier service in Pittsburgh, which was 
otherwise warranted, where the only 
objection seemed to be a contractual 
agreement made by the applicant to 
another carrier to whom he sold his 
former business “not to engage in any 
similar business” thereafter. The com- 
mission stated that it was concerned 
only with the question of the public 
convenience and necessity for the pro- 
posed service and not with the con- 
tractual rights of private parties who 
had their remedy in the courts of law. 
Re Gerlach (Pa.) File No. 400.46. 


As a result of the discontinuance of 
the railway service previously rendered 
in the city of Oneida by the New York 
State Railways, the New York com- 
mission has granted an application of 
a motor carrier, also previously ren- 
dering transportation service, to have 
stricken from his certificate a restriction 
as to doing a local passenger business 
in that community. The motor carrier 
was also granted an increased fare from 
10 to 15 cents. The commission ruled 
that a clause in the consents granted 
in 1919 by the city of Oneida to the 
applicant, fixing a rate of 10 cents, did 
not preclude the commission from al- 
lowing the rate increase upon a finding 
by the Commission that it was rea- 
sonable and just. Re Clark (N. Y.) 
Case No. 7398. 


Nore.—The cases above referred to will be published in full or abstracted 
in Public Utilities Reports. 
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RE ANDERSON 


WASHINGTON DEPARTMENT OF PUBLIC WORKS 


Re J. L. Anderson 


[Order M. V. 2757, Hearing No. 554.] 


Service — Substitution of bus for steamboat service — Inadequate earnings. 


Motor carrier transportation between certain points was authorized co- 
incidental with permission for the discontinuance, during the winter 
months, of unprofitable passenger steamer service previously rendered. 


[November 22, 1930.] 


A PPLICATION of a motor carrier for a certificate of conven- 

tence and necessity to operate, and of the operators of a 

passenger steamer service for authority to discontinue, service 
during the winter months; both applications granted. 


By the DEPARTMENT: This matter 
came on regularly for hearing at 
Seattle, Washington, on the 30th day 
of September, 1930, pursuant to no- 
tice duly given, before Enoch W. 
Bagshaw, supervisor of transporta- 
tion; E. J. Delbridge, reporter. 

The parties were represented as fol- 
lows: For applicant: Alpheus Byers, 
Attorney, Seattle; for protestants; 
Hylas E. Henry, Attorney, Seattle, 
for Bainbridge Island Community 
Club and Port Madison; Tracy E. 
Griffin, Attorney, Seattle, for Gilber- 
ton Commercial Club; Frank S. Bay- 
ley, Attorney, Seattle, for Agate Point 
Community Club; J. G. Wagner, 
Mayor, Brownsville, for Brownsville ; 
G. K. Binnie, Secretary, Wing Point, 
for Wing Point; Alfred H. Henry, 
Ferncliffe, for Ferncliffe Improve- 
ment Club; W. C. Sanders, Manza- 
nita, for Manzanita Club; R. P. Mul- 
vaney, Illahee, and J. Speed Smith, 
Attorney, Seattle, for Illahee. 

Witnesses were sworn and ex- 
amined, evidence was introduced, and 


the Department being fully advised 
in the premises, makes and enters the 
following findings of fact and order: 


Findings of Fact 


J. L. Anderson, holder of Certifi- 
cate No. 406, authorizing motor 
vehicle passenger and express service 
over specified routes on Bainbridge 
Island, made application for an ex- 
tension of said certificate so as to au- 
thorize him to furnish passenger serv- 
ice by motor vehicle between Port 
Madison, Manitou Beach, and Wins- 
low, via the East Port Madison road. 
Four round trips daily except Sunday 
will be operated and connection will 
be made at Winslow with the boat for 
Seattle. It is proposed to operate the 
passenger (stage) service herein ap- 
plied for during the months in which 
the passenger boat service of the Kit- 
sap County Transportation Company 
is discontinued. At or about the same 
time the stage application was filed, 
the Kitsap County Transportation 
Company, of which J. L. Anderson 
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is president, filed a new time schedule 
in which one boat route was omitted. 
The boat service omitted was com- 
monly furnished by the Steamer 
“Verona” and was referred to in the 
record as the “Verona” route and will 
be so designated in these findings. 

When this matter was set and no- 
tices forwarded, it was contemplated 
that the evidence would relate only to 
the convenience and necessity of the 
proposed bus service. No protests 
had been filed against the new time 
schedule of the boat company. At the 
hearing all of the parties, without ob- 
jection or exception, elected to treat 
the matter as an application to discon- 
tinue the “Verona’ route and sub- 
stitute stage service and the Depart- 
ment will treat the application as 
amended to that effect. 

The steamer operating on the 
“Verona” route furnishes service be- 
tween Seattle and Port Madison, 
Agate Point, Seabold, Manzanita, 
Venice, Gilberton, and Illahee. These 
towns are populated in the main by 
Seattle people who have their summer 
homes there and live in Seattle in the 
winter. Port Madison and Agate 
Point are on the northern end of Bain- 
bridge Island and the rest are on the 
west side of Bainbridge Island or 
across Port Orchard Bay in Kitsap 
county. From the record it appears 
that the “Verona” route has operated 
at a loss for many years. In 1927 the 
loss was $3,599; in 1928, $3,941; and 
in 1929, $5,454. The record shows 
that the “Verona” route operated at a 
profit in 1929 only during the months 
of June, July, and August during 
which months it carried 31,000 pas- 
sengers. During the remaining nine 


months the total passengers were 
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slightly more than 10,000. The rec- 
ord also shows that during the winter 
months practically all the patronage 
is obtained on Saturdays and Sun- 
days, and that a large percentage of 
the travel is to and from Port Madi- 
son. Port Madison will continue to 
receive boat service, morning and 
evening, on Saturdays and Sundays. 

It cannot be denied that the pro- 
posed stage service will be less ad- 
vantageous to some of the communi- 
ties than the existing service of the 
“Verona” route. The roads on the 
island are unimproved and do not fol- 
low the shore. Some of the towns are 
as much as a mile from the main road 
and the people will have to walk that 
distance to the road to catch the bus. 
The fare by stage and ferry to Seattle 
will be higher than the present fare 
on the “Verona” and the traveling 
time slightly longer. Against these 
disadvantages must be set the fact 
that all these towns are essentially 
summer colonies, almost deserted in 
the winter except for occasional week- 
end parties; that the “Verona” route 
year after year has shown a large loss; 
that this loss results from the almost 
negligible traffic in the winter; that 
the entire operations of the Kitsap 
Company to Bainbridge Island have 
for the last three years shown an 
average annual profit of only $1,300 
on an investment of $336,000; that 
the point-to-point steamer on Puget 
Sound has shown itself unable to com- 
pete with stages and private automo- 
biles and has disappeared, save for 
isolated instances. These facts and 
the further fact that, in all probability, 
almost every family living on Bain- 
bridge Island has an automobile with 
which its members can reach the 
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ferry, if the stage service is incon- 
venient, leads the Department to the 
conclusion that it would be unjust to 
prevent the discontinuance of the 
“Verona” route. The Department 
sees no reason to doubt the word of 
the company that it intends to restore 
steamer service during the summer 
months when patronage is sufficient- 
ly heavy to earn a profit. 

In reaching its decision in this 
matter, the Department has not over- 
looked the contentions made by rep- 
resentatives of the communities that 
the revenues earned by the “Verona” 
were unjustly credited to other routes, 
that other boats were unjustly allowed 
to cut-in on business rightfully be- 
longing to the “Verona,” and that 
various charges made to the “Verona” 
route were too high. The Depart- 
ment does not regard these charges 
as substantial. Without doubt, reve- 
nues and expenses could be assigned 
on some different basis, but no scheme 
of distribution more just than that 
followed by the company was sug- 
gested. 

The Department is of the opinion 
and finds that Kitsap County Trans- 
portation Company should be per- 
mitted to discontinue passenger serv- 
ice by steamboat on the “Verona” 
route. 

The Department further finds that 
public convenience and necessity re- 
quire the furnishing of passenger and 
express service by motor vehicle over 
the route proposed when passenger 
service by steamboat over the 
“Verona” route is discontinued. 

On October 9, 1930, certain of the 
parties hereto made application for a 
rehearing on the following grounds: 
First, that there was prejudice and 
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bias on the part of the supervisor, Mr. 
Bagshaw; second, that evidence of- 
fered and questions propounded by 
protestants were erroneously exclud- 
ed; third, that the death of Mr. Bag- 
shaw removes from the board the 
only member personally present at the 


hearing. The Department sees no 
reason for a rehearing. The hearing 
consumed two full days and was re- 
ported by reporter employed by tlie 
Department. The members of the 
present board have carefully exam- 
ined the statement of facts, consist- 
ing of more than 250 pages, and do 
not find any material question or evi- 
dence was excluded to the prejudice 
of protestants. The questions to 
which objections were sustained were 
in every case either immaterial or 
merely cumulative of testimony al- 
ready in the record. The fact that 
no member of the present board per- 
sonally heard the testimony is, of 
course, immaterial. The law contem- 
plates that the board shall reach its 
decision from a consideration of the 
reported testimony and provides that 
any case may be heard by an examiner 
who is not a member of the board. 
An order will be entered denying the 
petition for rehearing. 


ORDER 


Wherefore it is ordered that Kit- 
sap County Transportation Company 
be permitted to discontinue passenger 
steamboat service on the so-called 
“Verona” route except during the 
period of four months beginning June 
Ist and ending September 30th of 
each year, during which period the 
company shall furnish substantially 
the same steamer service as hereto- 
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fore and until further order of the 
Department. 

It is further ordered that the appli- 
cation of J. L. Anderson herein be 
granted and Certificate No. 406, 
standing in his name, be amended to 
authorize passenger and express serv- 
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ice by motor vehicle between Port 
Madison, Manitou Beach, and Wins- 
low, in addition to service now au- 
thorized. 

It is further ordered that the 
petition for rehearing herein be de- 
nied. 
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Cherokee Public Service Company 


Southwestern — Gas Company 


[Cause No. 10415, Order No. 5416.] 


Service — Duty to serve — Wholesale and retail natural gas utility. 
A wholesale natural gas pipe line carrier was compelled to extend service 
to a distributing utility, seeking its supply at the same rates and under 
the same terms as the former had already contracted to sell to another 
distributing utility operating in the same territory. 


[January 7, 1931.] 
¢ een of a distributing natural gas utility against the 


refusal of a wholesale natural gas pipe line carrier to 
render service to the former; complaint sustained. 


¥ 


By the Commission: On this the 
Ist day of December, 1930, the above 
styled and numbered cause came on 
for hearing before this Commission. 
The complainant, the Cherokee Public 
Service Company, appeared by its 
duly qualified officers and attorney of 
record, and the Southwestern Natural 
Gas Company appeared by its duly 
qualified officers and its attorneys of 
record, and announced ready for hear- 
ing. 

Thereupon, the Cherokee Public 
Service Company produced its testi- 
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mony showing the defendant, the 
Southwestern Natural Gas Company, 
had constructed a transporting gas 
pipe line from the Quinton field in 
Pittsburg county, Oklahoma, to Tulsa 
and Sand Springs in Tulsa county, 
Oklahoma, and running through Mus- 
kogee, McIntosh, and Creek counties, 
and that it had announced its inten- 
tion of serving the public generally 
by selling gas wholesale at Muskogee, 
Oklahoma, in addition to other places 
so stated in its pronouncement; that 
it had contracted for sale of gas and 
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was selling gas to one distributing 
company at Muskogee, Oklahoma, and 
had a connection at, or near, the city 
limits of said city of Muskogee, Okla- 
homa, where its said gas line could 
be connected with for furnishing gas 
to the plaintiff herein, the Cherokee 
Public Service Company, a corpora- 
tion. That the said Southwestern 
Natural Gas Company had filed its 
engineers’ report and plat showing ter- 
ritory it intended to serve; that it had 
filed its acceptance of provisions of 
the laws of Oklahoma with reference 
to gas pipe lines of Oklahoma in- 
cluded in Arts. 2 and 3 of Chap. 68, 
Comp. Okla. Stat. 1921, and had 
caused this Commission to make an 
order finding that said acceptance and 
compliance with the laws of Okla- 
homa with reference to the organiza- 
tion, purpose, and duties of said 
Southwestern Natural Gas Company 
had been complied with. And, it fur- 
ther appearing from said evidence that 
said Southwestern Natural Gas Com- 
pany had an ample supply of natural 
gas from which source gas could be 
supplied, and was available, and that 
the carrying capacity of the pipe line 
so constructed by said Southwestern 
Natural Gas Company was of suffi- 
cient quantity as to meet all demands 
of this plaintiff, and any contracts al- 
ready entered into, and that the said 
Cherokee Public Service Company 
had applied for gas to be furnished 
to it under like conditions and terms 
as furnished to other patrons of said 
pipe line company, and had been re- 
fused a connection. 

After the evidence of plaintiff had 
been so introduced, the defendant, the 
Southwestern Natural Gas Company, 
introduced its testimony in which, 
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among other things, it was shown 
that the said company had ample sup- 
ply of gas, that patrons were being 
solicited for the purchase of gas from 
said line, and the contracts made 
between said Southwestern Natural 
Gas Company and the Muskogee Nat- 
ural Gas Company at Muskogee, and 
the Sapulpa Fuel Company at Sapul- 
pa, Oklahoma, were introduced, show- 
ing that said companies were being 
furnished gas by the Southwestern 
Natural Gas Company, and that a 
price had been fixed for the gas of 
25 cents per one thousand cubic feet 
for domestic consumers at Muskogee, 
Oklahoma, and 12 cents per one 
thousand cubic feet for commercial 
and industrial gas at Muskogee, Okla- 
homa, and 12 cents per one thou- 
sand cubic feet at Sapulpa, Okla- 
homa, for all purposes; subject to 
varying conditions and the contract 
so made. 

Thereupon, both plaintiff herein 
and the defendant herein announced 
that they had no further testimony to 
introduce and said case was submitted 
to this Commission. The Commis- 
sion, after the consideration of evi- 
dence, as so introduced, made its find- 
ings of fact and entered its opinion 
and order herein as to the intervening 
petitioner, which said findings, opin- 
ion, and order have already been made 
and filed by this Commission; that 
said order did not pertain to the 
Cherokee Public Service Company, a 
corporation, herein, and that since 
said cause, as to all the evidence has 
been submitted, and findings request- 
ed that this Commission should now 
enter its order as to the Cherokee Pub- 
lic Service Company, a corporation. 
And this Commission after being 











fully advised and having considered 
all of the evidence so introduced, and 
all matters with reference thereunto, 
is of the opinion and finds that the 
Southwestern Natural Gas Company 
is required under the laws of the state 
of Oklahoma, and its announced pur- 
pose to sell, without discrimination, 
natural gas to parties so applying for 
gas, at and within the territory an- 
nounced to be served by the said 
Southwestern Natural Gas Company, 
and further, the Commission finds 
that the said Cherokee Public Service 
Company has asked for and request- 
ed the service and is entitled to service 
at the points where service was so re- 
quested to wit: at, or near, the point 
where connection is now made as 
shown by the evidence with the South- 
western Natural Gas Company and 
the Muskogee Natural Gas Company, 
of Muskogee, Oklahoma. And, fur- 
ther, that the said Southwestern Nat- 
ural Gas Company having by its own 
contracts already established a rate 
or price for furnishing said gas, this 
Commission will consider the rate so 
established by the contract between 
the Southwestern Natural Gas Com- 
pany, defendant herein, and the Mus- 
kogee Natural Gas Company as fair 
and reasonable, subject to the further 
hearing and further orders of this 
Commission thereon. And this Com- 
mission further finds that the plaintiff 
herein, Cherokee Public Service Com- 
pany, a corporation, is entitled to a 
connection, and service without dis- 
crimination at Muskogee, Oklahoma. 
It further appears that said South- 
western Natural Gas Company should 
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have adequate security for the pay- 
ment of any gas so furnished, to the 
said Cherokee Public Service Com- 
pany, a corporation, and that bond 
in the sum of $5,000 would be 
adequate security therefor, providing 
and guaranteeing the payment of 
bills so rendered for gas furnished 
thereunder, said bond to be ap- 
proved by the secretary of this Com- 
mission. 

It is therefore ordered that the 
Southwestern Natural Gas Company 
be and it is hereby required to pro- 
vide a connection and set meter and 
furnish natural gas forthwith to the 
Cherokee Public Service Company at 
the place now made available for the 
connection with the other customer or 
customers of said pipe line in or near 
the city of Muskogee; and that this 
order be complied with within ten 
days from this date; and it is further 
ordered that the Cherokee Public 
Service Company make and file here- 
in, subject to the approval of the 
secretary of this Commission, its bond 
in the sum of $5,000 conditioned for 
the payment of the bills so rendered 
for gas furnished, and that said bond 
be made, filed, and approved by this 
Commission before the gas is taken 
by said Cherokee Public Service Com- 
pany herein; and that said gas be fur- 
nished at the price so established by 
said Southwestern Natural Gas Com- 
pany, and the Muskogee Natural Gas 
Company at Muskogee, Oklahoma, 
and that this order shall remain in 
force and effect subject to further 
hearing before this Commission and 
orders made thereon. 
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RE LOUISVILLE-EVANSVILLE TRANSPORTATION CO. 


INDIANA PUBLIC SERVICE COMMISSION 


Re Louisville-Evansville Transportation 


Company 


[No. 1076-M.] 


Rates — Necessity for allocation to support intrastate increase. 
The application of a bus carrier doing both an intrastate and interstate 
business for increased intrastate rates was denied without prejudice, where 
the company had failed to allocate to its intrastate service the value of 
property, expenses, and revenues applied to that service. 


[December 12, 1930.] 


PPLICATION Of a bus carrier for an increase of intrastate 
bus rates; denied without prejudice. 


APPEARANCES: Robert I. Marsh 
and George O. Cowan, Indianapolis, 
for petitioner ; no protestant. 


SINGLETON, Commissioner: April 
19, 1930, the above petitioner filed 
with this Commission its formal pe- 
tition seeking authority to increase 
rates for motor vehicle common car- 
rier service between Louisville, Ken- 
tucky, and Evansville, Indiana, pass- 
ing through and serving New Albany, 
Indiana, Corydon, Indiana, Boonville, 
Indiana, and other intermediate 
points. 

The Commission caused an audit 
to be made of the company’s books as 
of the calendar year 1929. 

After due notice public hearing was 
held in the rooms of the Commission 
December 4, 1930. 

The petition contained as Exhibit 
“A” a copy of the schedule of rates 
and charges in effect and sought to 
be increased; as Exhibit “B,” a state- 
ment of income and expense for the 
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calendar year ending December 31, 
1929; as Exhibit “C,” the schedule of 
rates and charges proposed to be put 
in effect. These exhibits were all a 
part of the petition. 

The Commission introduced as Ex- 
hibit “A” a copy of the audit made 
by its accounting department, and the 
same was identified by the accountant 
who made it. 

The only witness for the defense 
was J. P. Archey, president of the 
petitioner. 

At the time of filing the petition the 
board of directors was not organized 
in conformity with the requirements 
of Indiana law, for the reason that 
the majority of members of said 
board were not residents of Indiana. 
The stockholders and directors fur- 
nished verified proof that the nonresi- 
dent directors had vacated their of- 
fices and directors were chosen in 
their stead who were residents of the 
state of Indiana. 

At the same time the books of the 
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petitioner were found to be kept in 
the petitioner’s office in Louisville, 
Kentucky, without the consent of the 
Public Service Commission of In- 
diana first having been secured so to 
do. The directors corrected this by 
establishing an office in New Albany, 
Indiana, and kept in said office at New 
Albany the books of record sufficient 
to comply with Indiana law, as pe- 
titioner believed. 

During the hearing it developed 
that petitioner’s effort to comply with 
the Indiana law as to the keeping of 
its books within the state of Indiana 
had not been sufficient to meet said re- 
quirements. Petitioner alleged good 
faith in effort. 

Testimony was offered in support 
of petitioner’s request for increase in 
rates, and a part of such testimony 
was petitioner's Exhibit No. 1, being 
a profit and loss statement for the 
period January 1 to August 30, 1930, 
both dates inclusive. 

This petitioner renders both inter- 
state and intrastate service. At the 
beginning of the hearing the hearing 
Commissioner suggested to the ap- 
plicant that it would be necessary to 
allocate to intrastate service the value 
of the property and operating ex- 
penses properly applicable to intra- 
state service; also, to differentiate be- 
tween interstate service and intra- 
state service in operating expenses; 
that the jurisdiction of the Public 
Service Commission of Indiana does 
not extend beyond the Indiana-Ken- 
tucky state line and that the jurisdic- 
tion of said Commission is not appli- 
cable to interstate service and reve- 
nues; that this Commission’s juris- 
diction would be confined to operating 
revenues, operating expenses, and 
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equipment used wholly in intrastate 
service. 

In offering its testimony in support 
of the petition, the petitioner was not 
able to so allocate its operating reve- 
nues, its operating expenses, and its 
equipment used in operation. For 
example, during the ten months end- 
ing August 30, 1930, petitioner had 
charged to operating expense bridge 
toll in the sum of $506.03. This was 
the payment of tolls for use of the 
toll bridge between Indiana and Ken- 
tucky, across the Ohio river, and this 
item is wholly chargeable to interstate 
operation. Gasoline and oil during 
the same period, in the sum of 
$4,672.79, was not segregated to de- 
termine the portion of such expense 
that should be charged to intrastate 
service. Likewise, the wages of 
drivers in the sum of $3,169.22; tires 
and tubes in the sum of $2,055.43; 
car repair parts and material $2,- 
694.14; officers’ salaries in the sum of 
$2,207.85; insurance in the sum of 
$1,696.46, etc. 

The total revenues for the ten 
months ending August 30, 1930, 
amounted to $24,072.12. Of this 
sum $9,472.87 were fares paid at pe- 
titioner’s station at Louisville, Ken- 
tucky. All of this sum represents ex- 
clusively revenues resulting from in- 
terstate service. 

The distance from petitioner’s sta- 
tion in Louisville, Kentucky, to its 
station in Indiana (which is just 
within the Indiana-Kentucky state 
line, on the Indiana side) is 5.9 miles. 
All service rendered between these 
two stations is interstate. 

The witness testified that approxi- 
mately 60 per cent or 65 per cent of 
petitioner’s revenues represented fares 
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paid by through passengers, which is 
purely an interstate operation. These 
revenues for the calendar year 1930 
amounted to $34,479.26, which sum 
was not capable of allocation as be- 
tween interstate operation and intra- 
state operation. 

On December 1, 1930, the Supreme 
Court of the United States rendered 
its decision in the case of Smith v. 
Illinois Bell Teleph. Co. (1930) — U 
S. —, 75 L. ed. —, P.U.R.1931A, 1, 
51 Sup. Ct. Rep. 65. In said case 
the question was involved as to 
whether the local exchange rates au- 
thorized by the Illinois Commerce 
Commission to be charged by the II- 
linois Bell Telephone Company were 
required by the Commerce Commis- 
sion to bear a greater burden of the 
expense for toll service than should 
be borne as the result of a part of the 
use of the property used in rendering 
local exchange service being used also 
in rendering toll service. Upon this 
subject the court said: 

“At the threshold of the discussion, 
we are met with the fact that in these 
findings the Commission and the 
court made no distinction between the 
intrastate and the interstate property 
and business of the company. ‘ 

“The separation of the intrastate 
and interstate property, revenues and 
expenses of the company is important 
not simply as a theoretical allocation 
to two branches of the business. It 
is essential to the appropriate recog- 
nition of the competent governmental 
authority in each field of regulation. 


“In view of the questions presented 
in this case, the validity of the order 
of the state Commission can be suit- 
ably tested only by an appropriate de- 
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termination of the value of the prop- 
erty employed in the intrastate busi- 
ness and of the compensation receiv- 
able for the intrastate service under 
the rates prescribed. Minnesota Rate 
Cases (1913) 230 U. S. 352, 435, 57 
L. ed. 1511, 33 Sup. Ct. Rep. 729, 
48 L.R.A.(N.S.) 1151, Ann. Cas. 
1916A, 18. As to the value of that 
property, and as to the revenue and 
expenses incident to that business, 
separately considered, there should be 
specific findings. Wisconsin R. Com- 
mission v. Maxcy, 281 U. S. 82, 83, 
74 L. ed. 717, P.U.R.1930D, 497, 50 
Sup. Ct. Rep. 228. , 

“While the difficulty in making an 
exact apportionment of the property 
is apparent, and extreme nicety is not 
required, only reasonable measures 
being essential (Rowland v. Boyle, 
244 U. S. 106, 108, 61 L. ed. 1022, 
P.U.R.1917E, 685, 37 Sup. Ct. Rep. 
577; Groesbeck v. Duluth S. S. & A. 
R. Co. (1919) 250 U. S. 607, 614, 63 
L. ed. 1167, P.U.R.1920A, 177, 40 
Sup. Ct. Rep. 38) it is quite another 
matter to ignore altogether the actual 
uses to which the property is put. 

“It is obvious that, unless an ap- 
portionment is made, the intrastate 
service to which the exchange prop- 
erty is allocated will bear an undue 
burden—to what extent is a matter of 
controversy. 

“In view of the findings, both of 
the state Commission and of the court, 
we see no reason to doubt that valu- 
able services were rendered by the 
American Company, but there should 
be specific findings by the statutory 
court with regard to the cost of these 
services to the American Company 
and the reasonable amount which 
should be allocated in this respect to 
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the operating expenses of the intra- 
state business of the Illinois Com- 
pany in the years covered by the 
decree.” 

The above excerpts are from an 
opinion prepared and presented by 
Chief Justice Hughes and approved 
by an unanimous court. 

This opinion had not reached the 
Commission’s desk until after the 
hearing in the instant case, but the 
suggestions made at the beginning of 
the hearing were strictly consistent 
with the court’s decree from which 
the above quotations are taken. The 
decision of the United States Supreme 
Court quoted from above is directly 
applicable to the instant case. There- 
fore, this Commission does not have 
before it facts sufficient upon which 
to base a conclusion as to whether 
intrastate rates should or should not 
be increased. 

This Commission has no authority 
to fix interstate rates to be charged 
by this petitioner in its interstate oper- 
ation. Neither has any other govern- 
mental body, whether state or nation- 
al, authority to fix rates to be charged 
for interstate service by this peti- 
tioner. It can charge for that serv- 
ice what it may choose to charge. 
The only test of the fairness of rates 
put in effect for interstate service 
will be the willingness or unwill- 


ingness of patrons to pay such rates. 

Therefore, the application for au- 
thority to increase rates in this cause 
must be denied, and it will be so 
ordered. 

It is therefore ordered by the Pub- 
lic Service Commission of Indiana 
that the petition of the Louisville- 
Evansville Transportation Company, 
for authority to increase rates and 
charges for motor vehicle common 
carrier service for the transportation 
of passengers, be and the same is 
hereby denied without prejudice. 

It is further ordered that petition- 
er’s motion requesting permission of 
this Commission to keep its books 
relating to intrastate service in its 
interstate offices at Louisville, Ken- 
tucky, be and the same is hereby sus- 
tained, and such permission is hereby 
granted to petitioner until further 
order of this Commission. 

It is further ordered that petitioner 
shall pay to the state of Indiana, 
through the secretary of this Com- 
mission, the sum of $42.68 for audit- 
ing the books of said company, and 
the sum of $5.65, for publication of 
notice of time and place of hearing 
in said cause—total $48.33. 


McCardle, Chairman, Ellis, McIn- 
tosh, and West, Commissioners, con- 
cur. 





NEBRASKA STATE RAILWAY COMMISSION 


Re Lincoln Traction Company 


[Application No. 8652.] 


Service — Substitution of bus for rail service — Paving expense. 
A traction company was authorized to abandon street car service on sev- 
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eral of its lines, and to substitute busses therefor in a portion of the 
abandoned territory, notwithstanding the admitted inconvenience that 
would result to a considerable number of residents, where it appeared to 
be financially impossible for the company to assume its share of the paving 
cost that would be required if tracks were to be located in certain of the 
streets along the abandoned areas that were included in the city’s paving 
program. 
[December 8, 1930.] 


A PPLICATION of a street railway company to abandon street 
car service on certain lines and to substitute busses along 
a portion of the abandoned route; granted. 


» 


APPEARANCES: George A. Lee, 56th street from Judson to Have- 





Attorney, E. R. Heiny, General Man- 
ager, for the applicant; Frank A. 
Peterson, Attorney, for the city. 


By the Commission: This action 
originates upon application of the 
Lincoln Traction Company for au- 
thority to abandon certain of its street 
car service on the Havelock and Uni- 
versity Place line; for authority to 
abandon its physical properties now in 
existence on its two lines between 27th 
and Clinton and 27th and Leighton 
streets, and the authority to substitute 
bus service for the service now being 
rendered by electric street cars. Quot- 
ing from the application, the request 
respecting abandonment is as follows: 

“Applicant now desires and re- 
quests authority to abandon street 
railway service along the following 
route in the city of Lincoln, Nebras- 
ka, to wit: from 27th and O streets to 
27th and Leighton; Leighton street 
from 27th to 32nd; 32nd street, 
Leighton to Baldwin; Baldwin from 
32nd to 41st; 41st street from Bald- 
win to St. Paul; St. Paul, 41st to 
49th; 49th street from St. Paul to 
Adams; Adams street from 49th to 
52nd; 52nd street from Adams to 
Judson; Judson from 52nd to 56th; 


lock; thence to the end of the 
Havelock line at 22nd and O streets 
in Havelock and also 49th street— 
St. Paul to Walker; Walker from 
49th to 57th; 57th from Walker to 
Adams; Adams from 57th to 52nd. 

“The above mentioned route and 
streets are occupied by the rails of 
Lincoln Traction Company over which 
the Havelock and University place 
street cars now operate. 

“Applicant further requests author- 
ity for track and service abandon- 
ment on 27th street in the city of Lin- 
coln, Nebraska, from Clinton street 
to Leighton street—a distance of 
seven blocks.” 

The application comes as a result 
of action on the part of the city com- 
missioners of the city of Lincoln in 
creating a paving district on 27th 
street between Clinton and Leighton 
streets, such paving involving ap- 
proximately seven blocks of double 
track of applicant’s street railway 
properties. It is estimated and the 
evidence shows, that if applicant is to 
share in the expense of this paving, 
as a result of its tracks being located 
on the streets in question, as above 
named, its portion of the paving costs 
will be, approximately, $35,000. This 
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situation occasions the request for 
abandonment of street railway service 
and of properties. 

It is stated very emphatically by 
applicant, through General Manager 
Heiny, that it is financially impossible 
for applicant to assume this financial 
burden, involved in the paving of this 
district. As evidence of this fact, it 
submits certain studies and exhibits, 
pointing to the decline in revenue, and 
passengers from year to year. 

Exhibit A consists of a comparison 
of passengers handled on different 
railway lines for the first ten months 
of 1930, as compared with the first 
ten months of 1929. This exhibit 
shows a decrease of passengers car- 
ried on all lines of 346,253. The Uni- 
versity place line shows as follows: 


Decrease 
40,585 


1930 
307,261 


1929 
347,846 


Havelock line shows as follows: 


1930 
365,920 


Decrease 
106,270 


1929 
472,190 

Exhibit C is a comparative state- 
ment of railway operating revenues 
and expenses for the first ten months 
of 1929, as compared with the first 
ten months of 1930, and is as follows: 


1930 1929 Decrease 
yi i ree 2263 2445 .0182 
University place .. .2097 2327 .0230 
Havelock ........ 1739 2247 .0508 
eee 1797 1956 .0159 
ae i ae .1927 2234 .0262 
SS eee 1911 .2086 0175 
(2 eee 1889 2015 0126 
South 10th ....... 2385 .2718 .0333 
College View ..... 2576 .2766 .0190 
Sout 1S .....02< 1683 1813 .0130 
BANGOR .cccccce 2 2326 2553 .0229 


Exhibit B discloses the fact that 
during the year 1929 there were 
6,567,029 fewer passengers carried 
than in 1919, and Exhibit A, above 
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referred to, discloses the fact that the 
difference would be even greater in 
the year 1930. 

Exhibit D sets forth the revenue 
per car mile for the first nine months 
of 1929, as compared with the first 
nine months of 1930, for each of ap- 
plicant’s lines. In each instance the 
revenue per car mile is less for the 
1930 period than for the 1929 period. 
The University place line for this 
period shows a per car mile revenue 
for 1930 of .2097, and .2327 for 
1929, or a decrease of .0230. The 
Havelock line for this period shows 
a per car mile revenue for 1930 of 
.1739, and .2247 for 1929, or a de- 
crease of .0508. 

The testimony of General Manager 
Heiny, respecting the present finan- 
cial condition of the company, appears 
to be important. In this connection 
he said: 


Q. Has the Lincoln Traction 
Company any money in the bank or 
on hand, or any way to raise any 
money except from its associated 
companies ? 

A. No sir. 

Q. Are you still paying the city of 
Lincoln paving obligations of the past 
ten years? 

A, Yes sir, we owe the city ap- 
proximately $18,000. 

Q. I stated in my few remarks at 
the outset that your total taxing obli- 
gations were approximately $43,000, 
is that correct? 

A. That is correct, yes sir. 

Q. Of that a fairly sizable amount 
goes to the city for occupation tax? 

A. Yes sir. 

Q. Approximately how much? 

A. Approximately $5,000 a year. 
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Q. And quite a considerable item 
for gas tax? 

A. Yes sir, that will amount to 
about $6,600 this year. 

Q. Your system doesn’t run out- 
side of the city? 

A. No. 

Q. Your personal and real taxes 
will approximate what, roughly? 

A. About $28,000. 

Q. If this project was ordered by 
the city at this time, and the traction 
company, is obligated to the extent of 
$35,000 will you tell the Commission 
how it is going to pay anything? 

A. I cannot. It will eventually 
force the traction company into re- 
ceivership, no doubt. 


This Commission is entirely fa- 
miliar with the constant decline in pas- 
sengers and the resultant reduction in 
revenue which confronts the applicant 
from year to year. It recognizes that 
in the face of marked economies, 
which have been effected in many dif- 
ferent ways, it is confronted with a 
constant problem of securing enough 
revenues to continue to meet fixed 
charges. The record shows the bond- 
ed indebtedness of the applicant to be 
$800,000. Annual and fixed interest 
charges upon this fixed debt are 
$40,000. The record shows that 
under existing revenues, and there 
appears to be no promise for improve- 
ment, applicant will find it difficult, if 
not impossible, to pay its bond inter- 
est. The evidence also shows that 
applicant has paid no dividends for a 
number of years; but on the contrary 
under prior understandings with this 
Commission has put back into its 
traction properties every cent over 
and above expenses and taxes in the 
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past five years and in addition some 
new or borrowed capital in the aggre- 
gate sum of about $275,000. The 
problem is not one peculiar to the 
Lincoln Company, although it may be 
somewhat more severe with it. 
Throughout the entire country, street 
railway companies are confronted 
with a serious financial situation. 
Regulatory bodies have found it 
necessary to grant them wide dis- 
cretionary power in matters relating 
to operation and service, that fixed 
charges may be met. It seems ap- 
parent that the applicant should not 
be required to contribute to the pav- 
ing program in the district herein in- 
volved. The record does not disclose 
any such demand on the part of the 
city commissioners nor does there 
appear to be any demand on the part 
of patrons, of the company, that it be 
required to stand this expense. The 
Commission certainly feels that every 
effort should be made by it, and by 
all interested parties to avert the 
possibility of any ultimate receiver- 
ship. 

It is the opinion of the Commis- 
sion, however, that the routing of the 
busses, as proposed by the applicant, 
does not satisfactorily serve a certain 
section of the city, which is now 
served by street railway cars. How- 
ever, because of the present condition 
of certain streets, which must be 
traversed by these busses, if this ter- 
ritory be accommodated with bus 
service, it becomes out of the question 
for this Commission to compel the 
company to attempt this bus opera- 
tion. The question of maintenance of 
streets, and alleys, of the city, is en- 
tirely outside the jurisdiction of the 
Commission. This Commission has 
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no authority to order or require the 
improvement of such streets. This 
duty rests upon the city council of the 
city of Lincoln, Nebraska. Until the 
streets in question are graveled or 
otherwise improved, to provide for all 
kinds of weather conditions, busses 
could not be operated under unfavor- 
able weather conditions on _ these 
roads. It will be necessary, if bus 
operation be permitted to authorize 
such operation under the routes as 
proposed by applicant, because of the 
existing road conditions. 

Applicant has advised that, if the 
authorization be granted, seven new 
busses will be put into service. It was 
stated that the busses will be of the 
same class as those now operated by 
applicant on the streets of Lincoln, 
except that they would be either a 
thirty-three or thirty-seven passenger 
bus. General Manager Heiny testi- 
fied that the frequency of service 
under bus operation would be prac- 
tically the same as under street rail- 
way operation. He also testified that 
it had been his observation that bus 
service was more satisfactory to the 
company and the customer, than 
street railway service. It is regarded 
as a more comfortable, as well as a 
more flexible and certain service, than 
the street railway service. 

The Commission concludes, having 
in mind the facts and circumstances, 
that the applicant should be granted 


the application. It is of the opinion, 
however, that the routing of the 
busses, as proposed, is not entirely 
satisfactory. Accordingly, if, or 
when, under direction and order of 
the city commissioners the following 
streets are paved, graveled, or put in 
such condition as to permit of all 
weather operation of busses, to wit, 
those streets between 3lst and 41st 
streets and Fair and St. Paul streets 
—an area of approximately ten blocks 
east and west and nine blocks north 
and south—the matter may be re- 
opened, and further consideration may 
be given, respecting the routing of 
busses on these streets. The con- 
ditioning of the streets, of the city of 
Lincoln, is subject matter, of course, 
which is under the exclusive jurisdic- 
tion of the city authorities. 

The Commission is loathe to make 
this finding. A large number of peo- 
ple have gone into the district de- 
scribed above and made their homes, 
expecting the development of the city 
to provide them with streets adapted 
to all weather traffic. They have been 
dependent to a large extent on the 
street car service that will be aban- 
doned, and this Commission stands 
ready to order suitable transportation 
service, if and when, the city com- 
missioners of Lincoln have graded 
the streets and surfaced them with 
material suitable for continuous serv- 
ice. [Order omitted.] 
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UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


U. S. Light & Heat Corporation 


Niagara Falls ie Electric Light 


Company et al. 


(— F. (2d) —.) 

Constitutional law — Property rights — Right to secure service at fair rates. 
1. A prospective customer’s right to receive utility service at a reasonable, 
equitable, and nondiscriminatory rate is not a property right within the 
protection of a constitutional guarantee, but is dependent entirely upon 
the Public Service Commission Law of the state and would not even exist 
in the absence of that statute, p. 130. 

Rates — Powers of Federal courts — Three-part rate — Service charge. 
2. A prospective customer for a gas utility’s service is not subjected to 
confiscation to the extent of warranting the intervention of a Federal 
court, by the failure of the utility to serve the former under a three-part 
rate, including a service charge, with the alleged result that such customer 
would be required to pay more than his share for service, or by the refusal 
of the state Commission to permit the utility to adopt such a three- 
part rate, where the customer’s sole right to such service was created by 
a state statute specifically providing appropriate remedies before state 
tribunals, p. 130. 

Appeal and review — Collateral attack — Three-part rate. 
3. A gas utility cannot obtain relief from the refusal of a state Commis- 
sion to permit it to establish a three-part rate with a service charge, by 
admitting substantially all the allegations contained in a complaint lodged 
against it in Federal court by a prospective customer alleging confiscation 
of property because of the failure of the utility to establish such a three- 
part rate, p. 130. 

[February 8, 1931.] 
B ILL in equity by a prospective gas customer for an injunc- 
tion to restrain a gas utility from confiscating its property 
rights by failing to extend service to it under a so-called three- 
part rate with a service charge, and to have declared unconsti- 
tutional a provision of the New York Public Service Commis- 
sion Law forbidding the establishment of a service charge; 
upon appeal from a decree in favor of the plaintiff taken by 
the New York Public Service Commission as codefendant, the 
decree of the lower district court was reversed. 


> 


Before: Manton, Augustus N. APPEARANCES: Charles G. Blake- 
Hand, and Chase, Circuit Judges. slee, Solicitor for Public Service Com- 
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mission of the State of New York, 
defendant-appellant ; Russell B. Burn- 
side, of counsel ; Parker & Parker, At- 
torneys for U. S. Light & Heat Cor- 
poration, defendant in error; Dudley, 
Gray & Phelps, Solicitors for Adolph 
M. Hamann, defendant in error; Alan 
V. Parker, of counsel, for U. S. Light 
& Heat Corporation, and Alpheus R. 
Phelps, of counsel, for A. M. 
Hamann; Williams & Williams, At- 
torneys for Niagara Falls Gas & Elec- 
tric Light Company, and Harry D. 
Williams, of counsel; Arthur J. W. 
Hilly, Corporation Counsel, Solicitor 
for the City of New York, Amicus 
Curiae; M. Maldwin Fertig, Harry 
Hertsoff, and Judson Hyatt, of coun- 
sel. 

Manton, Circuit Judge: The 
plaintiff has a place of business in the 
city of Niagara Falls, where it is a 
user of fuel and claims that the use 
of gas by it would be more economic, 
efficient, and useful. This city is 
served with gas by the Niagara Falls 
Gas & Electric Light Company and 
the plaintiff, while not claiming to be 
a consumer of gas, contends that it 
has a property right to the service of 
the gas company in that city. 
Hamanr, a consumer of gas, who was 
permitted to intervene by court order, 
owns a private residence in Niagara 
Falls, where he uses gas. Both seek 
to have Chap. 898 of the Laws of 
1923 declared unconstitutional, claim- 
ing that its enforcement deprives them 
of property without due process of 
law under the Fourteenth Amend- 
ment. 

The bill of complaint alleges that 
the rates at which gas may be fur- 
nished, as prescribed by the orders of 
the Public Service Commission, are 


confiscatory of the property of the gas 
company; that the gas company may 
not change such rates except by filing 
with the Commission a schedule of 
statements of proposed changes of 
rates ; that the gas company filed with 
the Commission a schedule of rates 
proposing to furnish gas in the city 
of Niagara Falls on a three-part rate 
plan; that the Commission has issued 
orders forbidding the company to 
supply or distribute as under said 
plan. It alleges that there are six 
known bases for the sale of gas by 
public utility corporations: (1) flat 
rate; (2) flat rate with service 
charge; (3) flat rate with a minimum 
bill; (4) block rate; (5) block rate 
with a minimum bill, and (6) three- 
part rate. After defining what is 
meant by these respective charges, 
the bill alleges that none of such bases 
is a correct basis or plan except the 
three-part rate plan; that the right to 
be furnished with gas is a property 
right of the plaintiff; that the fur- 
nishing of gas upon any other basis 
or plan than that of the three-part 
rate results in discrimination as be- 
tween consumers; that certain con- 
sumers are required to pay more than 
their equitable proportion or share of 
the cost and that they are deprived 
of their property without due process 
of law. 

Subdivision 6, of § 65 of the Pub- 
lic Service Law provides: 

“6, Service charges prohibited. 
Every gas corporation shall charge 
for gas supplied a fair and reason- 
able price. No such corporation shall 
make or impose an additional charge 
or fee for service or for the instal- 
lation of apparatus or the use of ap- 
paratus installed.” 
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The claim of confiscation is made 
by the plaintiff upon the theory that 
it belongs to a class of consumers of 
gas in the city of Niagara Falls; that 
its property is confiscated as one of 
this class because its right to such 
service is taken away. Furthermore, 
that this provision of the Public 
Service Law impairs the obligation 
of the contract between the state and 
the Niagara Falls Gas & Electric 
Light Company and the people of the 
city of Niagara Falls in violation of 
Art. 1 of the Constitution of the 
United States. 

The threé-part rate has three 
charges: (1st) The customer’s charge 
which consists of expenses of book- 
keeping, billing, collecting, setting, 
removing, arid repairing meters, gra- 
tuitous complaint service, office rent, 
meter reading, and a part of the fixed 
charges on the physical property. 
This charge is intended to be made 
regardless of whether the gas is used 
in small or large quantities or not at 
all. (2d) A demand charge which 
consists of that part of the company’s 
expenses incidental to providing and 
maintaining a production, transmis- 
sion, and distribution system of suffi- 
cient capacity to render service as re- 
quired. This charge consists of the 
remainder of the fixed charges, such 
as interest, taxes, and depreciation on 
the necessary plant and part of the 
operation and maintenance expense of 
the physical property. The charge 
is distributed among the customers 
in proportion to the demand made 
upon the company by each customer 
and in the proportion which each cus- 
tomer contributes toward the creation 
of the so-called demand expense. 
(3d) The gas charge which is the 


cost of the company’s production, 
transmitting, and distributing the gas, 
and is proportional to the amount of 
gas handled. It represents the cost 
of the gas plus a certain proportion of 
the cost of maintaining and operat- 
ing the transmission and distribution 
system. It is said to be the cost 
of the commodity delivered as dis- 
tinguished from the cost of the serv- 
ice. Each of these items must of 
necessity enter into the calculation 
of what is the company’s fair re- 
turn. 

The Public Service Commission 
has answered admitting its pro- 
hibition against such service charge 
and alleges that it has fixed by order 
the rates to be charged by the gas 
company. 

The gas company has filed an an- 
swer admitting in substance all the 
allegations of the complaint and prays 
for relief as follows: 

“Wherefore, this defendant prays 
the court if it shall see fit to grant any 
of the prayers of the plaintiff herein, 
that it grant also that part of the 
prayer of the plaintiff, which is found 
in such part of Subsection ‘D’ of the 
plaintiff's prayer as prays that the 
Public Service Commission of the 
state of New York, be enjoined from 
visiting any penalty on this defendant 
for its violation of the said orders 
above referred to and said Chap. 898 
of the Laws of 1923, or any provision 
or provisions thereof, and that por- 
tion of subsection ‘E’ of the said 
prayer which prays that the city of 
Niagara Falls, the mayor and council 
thereof, and the Public Service Com- 
mission be enjoined from interfering 
with the collection of a reasonable 
rate which should be based on a three- 


P.U.R.1931B.—9. 129 





part rate, or make such other provi- 
sions as your Honorable Body may 
consider to the best interest of equity 
and the protection of this defendant 
in its decree.” 

The city of Niagara Falls has an- 
swered, supporting the Public Service 
Commission’s position. 

The proofs adduced in behalf of the 
plaintiff were apparently supplied by 
the gas company. The gas company 
has not filed a counterclaim or cross 
bill as it might have under Rule 30 of 
the Equity Rules. 

The Public Service Commission or- 
der under which the gas company 
rates were fixed was dated December 
28, 1920. No complaint was offered 
against such rate by the gas company ; 
no court proceedings were instituted ; 
nor was a claim made of the violation 
of its constitutional rights because of 
the confiscation of its property. On 
July 17, 1923, and February 15, 1924, 
the gas company filed new tariff sched- 
ules proposing its Three-Part Rate. 
The Commissioner on October 17, 
1923, and December 8, 1924, disap- 
proved these proposed charges and re- 
fused to receive them for filing. Nei- 
ther the plaintiff nor the intervener 
Hamann have complained of the rates 
as fixed by the Commission under the 
several provisions of the Public Serv- 
ice Law. 

[1-3] Section 65 of the Public 
Service Law requires safe and ade- 
quate service and just and reasonable 
charges and forbids unjust discrimi- 
nation as well as unreasonable prefer- 
ences. It provides a regulatory scheme 
relating to gas and electric utility com- 
panies’ charges, all under the super- 
vision of the Public Service Commis- 
sion. It permits the utilities to estab- 
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lish classifications of service based up- 
on the quantity used, the time when 
used, the purposes for which used, the 
duration of use, and upon any other 
reasonable considerations and pro- 
vides for schedules as to just and rea- 
sonable graduated rates applicable 
thereto, but it forbids in subdiv. 6, 
as quoted above, service charges. Sec- 
tion 66 grants power to the Commis- 
sion with respect to the general super- 
vision of utility corporations; subdiv. 
5 makes provision for complaints 
and hearings thereon as to charges 
and discriminations; subdiv. 14 au- 
thorizes the Commission to fix such 
rates and charges as are just and rea- 
sonable and permits it to establish 
classifications of services based upon 
the quantity used, the time when used, 
the purpose for which used, the dura- 
tion of use, and any other reasonable 
consideration. By § 71, the Commis- 
sion is authorized to hear complaints 
as to quality and price of gas. It pro- 
vides that upon the complaint in writ- 
ing of not less than twenty-five cus- 
tomers or purchasers of gas, or upon 
complaint of the gas corporation, the 
Commission shall investigate as to the 
cause for such complaint. By § 72, 
provision is made for the hearing on 
such complaint and authorizes the 
Commission to make orders fixing the 
price of gas or electricity or requiring 
improvement of service. Thus the 
plaintiff, if aggrieved, might have 
joined others, twenty-five in number, 
and have been heard and afforded re- 
lief under the provisions of this law. 
Matters respecting rates, charges, or 
classification of service might have 
been considered. These provisions of 
the state law providing for regulation 
of rates, charges, and service are pre- 
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sumptively valid and constitutional. 
(Chicago, M. & St. P. R. Co. v. 
Tompkins (1900) 176 U. S. 167, 44 
L. ed. 417, 20 Sup. Ct. Rep. 336; Ex 
parte Young (1908) 209 U. S. 123, 
52 L. ed. 714, 28 Sup. Ct. Rep. 441, 
13 L.R.A.(N.S.) 932, 14 Ann. Cas. 
764.) 

The plaintiff’s and Hamann’s right 
to be served with gas is dependent up- 
on § 62 of the New York State Trans- 
portation Corporations Law, now § 
12 of the present Transportation Cor- 
porations Law (Chap. 762 of the 
Laws of 1926; Consol. Laws, Chap. 
63, § 12). It provides that, upon ap- 
plication in writing by the owner or 
occupant of a building or premises 
within a hundred feet of any main 
laid by a gas light corporation or 
wires of the electric light corporation, 
and upon payment by him of all mon- 
eys due from him to the corporation, 
the corporation shall supply gas and 
electric light. Except for this provi- 
sion of law, there is no duty or obli- 
gation on the part of the gas company 
to furnish service to any applicant. 
(Tismer v. New York Edison Co. 
(1915) 170 App. Div. 647, P.U.R. 
1916A, 949, 156 N. Y. Supp. 28; Peo- 
ple ex rel. New York Edison Co. v. 
Public Service Commission, 191 App. 
Div. 237, P.U.R.1920C, 526, 181 N. 
Y. Supp. 259, affd. (1920) 230 N. Y. 
574, 130 N. E. 899. And since the 
Public Service Law became effec- 
tive, jurisdiction has been vested in 
the Commission to require gas and 
electric light companies to extend their 
plants to territories in which they have 
franchise rights when such extensions 
are reasonably required. (People ex 
rel. Woodhaven Gas Light Co. v. 


244, 70 L. ed. 255, P.U.R.1925E, 
827, 46 Sup. Ct. Rep. 83.) 

A consumer or prospective consum- 
er of gas in the territory has only 
such right as the Public Service Law 
gives him to complain of charges or 
service. As a general rule, a seller 
may fix the price of his product at 
what he pleases or dispose of it at any 
price, but the courts have determined 
that where property is affected with 
a public interest, it is no longer juris 
privati; it becomes clothed with a pub- 
lic interest when used and sold in a 
community under a franchise grant. 
Thus the gas company’s business be- 
comes subject to the Public Service 
Law by reason of the interest which 
the public has. It must submit to the 
control by the Public Service Commis- 
sion for the common good to the ex- 
tent which it has clothed its property 
with public interest. But a citizen has 
no vested rights in statutory privileg- 
es or exemption (Cooley, Constitution- 
al Limitations, 8th Ed. 792). This 
gas company became bound to furnish 
gas within the city of Niagara Falls 
by reason of the Public Service Law. 
The consumer was not obliged to pur- 
chase gas; he was privileged to do so. 
A private right may be interfered with 
so long as it is not vested (Cooley, 
Constitutional Limitations, 8th Ed. 
749) and a right is not vested unless 
it is something more than a mere ex- 
pectation as may be based upon an an- 
ticipated continuation of the present 
general laws. (Brooklyn Union Gas 
Co. v. New York (1906) 50 Misc. 
450, 100 N. Y. Supp. 570). 

But it is said that the state court of 
appeals in International R. Co. v. 
Rann (1918) 224 N. Y. 83, 120 N. 
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to be served with gas is a property 
right. There the street railway sys- 
tem furnished service to passengers 
by three corporations, each operating 
on its own lines, charging passengers 
an extra fare for transferring to the 
cars of either of the other lines. An 
agreement was made between the city 
and the several companies to provide 
a general transfer system between the 
three companies and to fix a rate of 
compensation which they should pay 
the city for the franchises. This was 
ratified by the state legislature (Laws 
of 1892, Chap. 151) and was valid 
(§ 93 of the Railroad Law). It reg- 
ulated the relations between the city 
and the companies and the companies 
agreed to charge only 5 cents for 
transporting passengers from any 
point on any of the lines to any other 
point on any of the other lines by the 
most direct route. Transfer charges 
were abolished. The plaintiff railway 
company which became a successor of 
the three former companies sought a 
consent of the city for a change and 
the application was for a writ of man- 
damus directing: the corporation coun- 
sel of the city to sign a stipulation of 
discontinuance of the franchise tax 
certiorari proceedings instituted by 
the railway company. The point at 
issue arose over the construction of a 
certain provision of the charter of the 
city of Buffalo. It provided that: 
“No resolution of the council, ap- 
propriating money other than for reg- 
ular payrolls or to meet any legal ob- 
ligation of the city, and no resolution 
incurring or providing for the incur- 
ring: of any expenses, other than for 
repairs immediately necessary, 
and no resolution disposing of any 
property or rights of the city, shall 
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become effective until thirty days from 
its adoption ; and its operation shall be 
suspended and it shall be reconsidered 
and submitted to the electors, in the 
same manner as in this section pro- 
vided for the suspension, reconsidera- 
tion, and submission of any ordi- 
nance.” 

The court held that the city was the 
real party to the agreement, individual 
inhabitants were not nor could they 
become parties thereto; they merely 
have the benefit of the right under the 
agreement while it remains in force. 
The rates which the court was consid- 
ering were not common law rates but 
rates arising under the express agree- 
ment between the city and the railway 
company and later ratified by the leg- 
islature. 

The state court of appeals has sus- 
tained the power of the Commission 
to regulate rates where it has done so 
within the scope of its determination. 
(People ex rel. Garrison v. Nixon 
(1920) 229 N. Y. 575, P.U.R.1921A, 
27, 128 N. E. 255.) 

The plaintiff and the intervener 
Hamann have no property rights 
which are affected by subdiv. 6 of § 
65 forbidding service charge. Their 
right to service exists only because of 
the statute referred to. It is not such 
property right as may form the basis 
of a claim for confiscation or discrim- 
ination. If there be an exercise of 
arbitrary power against the consumer 
and wrongful enforcement by the 
Commission of the Public Service 
Law, a remedy is afforded under the 
provisions referred to for the consum- 
er to lodge his complaint, obtain a 
hearing and redress. (Rochester v. 
Rochester Gas & E. Corp. 233 N. Y. 
39, P.U.R.1922C, 793, 134 N. E. 
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828.) The gas company likewise has 
a remedy if its property is being con- 
fiscated by first proceeding under the 
provisions of the Public Service Law 
and if, after such proceedings, it feels 
aggrieved it may test its complaint in 
proceedings in the state court or by 
suit for an injunction based upon a 


claim of confiscation of its property 
without due process of law. It can- 
not obtain this relief in this suit by 
merely admitting substantially all the 
allegations of the complaint and ask- 
ing relief as above referred to. The 
bill should be dismissed with costs. 
Decree reversed. 





NEVADA PUBLIC SERVICE COMMISSION 


Re Water Company of Tonopah 


[I. & S. Docket No. 51.] 


Return — Gross revenues — Collection of delinquent accounts. 
1. Proceeds collected from a judgment obtained by a utility against a 
manufacturing customer for payment of services previously rendered, are 
credited to operating revenues as of the year during which they are re- 
ceived, p. 134. 

Rates — Reasonableness — Point of diminishing return. 
2. A water company was refused authority to put into effect increased 
rates where, although its existing return was admittedly inadequate, its. 
earning capacity was such that it was almost certain that such increase: 
would be followed by a still further decline in operating revenues by 
reason of diminishing patronage, p. 135. 


[January 31, 1931.] 


A PPLICATION of a water utility for increased rates; denied. 


¥ 


APPEARANCES: Frank B. Warren, by this company to consumers located 
Secretary, for the Commission; J. H. at Tonopah, Nevada. The increased 
Greenwood, General Manager, for the schedules were originally filed on No- 
Water Company; Lowell Daniels, vember 18, 1930, to become effective 





District Attorney, for Nye County 
and the Citizens of Tonopah general- 


ly. 


By the Commission: This proceed- 
ing arises upon the filing, by Water 
Company of Tonopah with this Com- 
mission, of an increased schedule of 
rates covering water service rendered 
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December 20, 1930. They have twice 
been suspended for a period of thirty 
days, or until February 20, 1931. 
Hearing was had at Tonopah on 
January 9, 1931. The water company 
in its memorandum accompanying the 
schedules of rates sets forth the rea- 
sons why it feels the increased rates 
should be permitted to become effec- 
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tive. It is maintained that because the 
water company is not permitted to 
earn a large return during periods of 
prosperity it cannot be expected to 
share losses in periods of depression. 
It was also alleged that during great 
periods of prosperity at Tonopah the 
water company has not been permitted 
to make a fair return upon the fair 
value of its property. 

Mining operations have been re- 
duced considerably in Tonopah, and 
the gross revenues of the company 
have steadily decreased since 1925. It 
is alleged that the present fair value of 
the property devoted to public service, 
based upon this Commission’s engi- 
neering valuation made in 1920, less 
depreciation, is $243,000. It is alleged 
that the company has averaged less 
than a fair return on the fair value of 
its property since 1925. The increased 
schedules of rates will increase the 
companys’ revenue it is estimated 
about $5,000 per annum, and increase 
the estimated net earnings for 1930 
from .15 of 1 per cent to approximate- 
ly 2 per cent upon the above alleged 
value of $243,000. It is also stated 
that the company, “recognizing the 
lower economic status of the com- 
pany, is not at this time demand- 
ing a fair return, but it is adopting 
a rate structure that will allow it to 
make its expenses, and possibly earn 
some slight return on its invest- 
ment.” 

The company appeared at the hear- 
ing and in general endeavored to sup- 
port the contentions in the memoran- 
dum above referred to. The citizens 
of Tonopah appeared, represented by 
the district attorney, and testified, 
without exception, that the conditions 
in Tonopah were very bad, with the 


principal mine in the district preparing 
to shut down, which has since actually 
taken place. At present there is no 
mining corporation operating any 
property in the Tonopah district, the 
only employment being provided by 
leasers, who are operating in some of 
the property owned by the large min- 
ing companies. 

We do not feel that much will be 
gained by a lengthy discussion of the 
general principles of valuation, rate of 
return, etc., as affecting public utilities 
generally in the United States under 
existing court decisions. Certainly, 
conditions existing at Tonopah at this 
time do not justify the application of 
rules generally applicable to cases of 
this character. The company itself 
admits the impossibility of increasing 
its rates to the point where a fair re- 
turn may be had upon what it con- 
siders the fair value of its property. 
On the other hand, the citizens of 
Tonopah contend strongly that the op- 
erating expenses of the company are 
burdensome and excessive considering 
the economic conditions of Tonopah 
and the necessity for retrenchment and 
economy of operations in all lines of 
business. They point to the fact that 
the water company maintains three 
general officers, with salaries totaling 
$7,100, in addition to a bookkeeper at 
Tonopah. Certainly, these operating 
expenses are to say the least question- 
able, in the light of present conditions 
and the earning power of the water 
company. 

[1] There is one other matter 
which might be mentioned in this con- 
nection. The water company collected 
a judgment against the Tonopah Ex- 
tension Mining Company, which net- 
ted the water company between $18,- 
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000 and $19,000 during the year 1930. 
This is for water furnished the Tono- 
pah Extension Mining Company, 
which had never been paid for by the 
mining company. Under any reason- 
able theory of accounting this income 
is creditable as operating revenue by 
the water company of Tonopah, and 
inasmuch as it has never been shown 
in the companys’ reports, it is, we be- 
lieve, creditable to the year within 
which it was received, namely 1930. 
It would change the situation materi- 
ally, with respect to net earnings of 
the water company for the year 1930, 
if this $19,000 were to be added to the 
net earnings of the water company for 
that year. As stated above, however, 
we do not believe that this is a case 
which merits detailed discussion of 
operating expenses, revenue, etc., as 


the company itself admits the impos- 
sibility of the Commission fixing 
rates which will earn a fair return. 
[2] It is our conclusion that this 
Commission would not be justified at 
this time in authorizing any increase 
in water rates at Tonopah. There is 
no assurance that the increased rates 
would produce any increased revenue, 
in fact it is almost certain that there 
will be a further decline in the operat- 
ing revenue of the Water Company of 
Tonopah, under almost any schedule 
of rates which might be applied. Un- 
der all the facts and circumstances of 
record in this proceeding we are of 
the opinion and find that the present 
rates of the Water Company of Tono- 
pah, are, all things considered, fair 
and reasonable. It will be so ordered. 
[Order omitted. ] 
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Re Tidewater Toll Properties, Incorporated 


[Case No. 3050, Order No. 16886.] 


Security issues — Excessive cost of financing. 
1. The application of a corporation, contemplating the construction of a 
toll bridge, for authority to issue securities to be sold to the public at 
$800,000, while the enterprise would only cost approximately $600,000, 
was refused, as failing to afford proper protection to investors on the 
ground that the extra $200,000 for cost of financing was excessive, p. 141. 





Intercorporate relations — Entangling alliances. 
The Commission, in declining to approve a proposed financial set-up of a 
toll bridge utility because of excessive cost of financing, suggested that the 
utility should before renewing its application withdraw from all entangling 
alliances with a so-called financing company, particularly with one against 
whom the attorney general had proceeded for fraudulent stock sales, p. 


141. 
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Security issues — Promotion and organization — Assignment of definite value. 


The Commission, in declining to approve a proposed financial set-up of 
a toll bridge utility, suggested that the utility should, before renewing its 
application, assign a definite value in dollars for services rendered by 
organizers and promoters, whether paid for in cash or securities, p. 142. 


Security issues — Common stock — Corporate control. 
The Commission, in declining to approve a proposed financial set-up of a 
toll bridge utility, suggested that the utility should, before renewing its 
application, abandon plans for the issuance of a certain class of common 
stock of one cent par value, the apparent purpose of which was to give 
control of the enterprise to a few persons at a nominal price, p. 142. 

Security issues — Issuance of stock in units. 
Statement to the effect that while sale of stock in units of preferred and 
common may be made, the issuance of stock ought to be in units, and at 
the same price per unit, p. 142. 

Security issues — Underwriters — Availability of construction funds. 
The Commission recommended that a toll bridge utility, before resub- 
mitting a proposed financial set-up, after one had already been disap- 
proved, should have its entire issue of stock underwritten in such a man- 
ner that the whole amount required for construction purposes could be 
available in advance of construction and drawn down as construction pro- 
ceeds, p. 142. 

Security issues — Spread between selling and net price. 
Statement that the spread between selling price of a toll bridge company’s 
stock and the net price of the same ought not to exceed 10 per cent, p. 142. 


[January 21, 1931.] 


A PPLICATION of a toll bridge utility for authority to issue 
securities; denied without prejudice, and recommenda- 
tions for future submission made. 


v 


tion and has acquired, by Acts of Con- 


APPEARANCES: John Henry Lewin, 
gress, franchises for the construction 


People’s counsel; Eugene Frederick, 





for the applicant ; Lawrence E. Ensor, 
and Noah E. Offutt, for C. Ellsworth 
Sauter. 


By the Commission: In this pro- 
ceeding Tidewater Toll Properties, 
Incorporated, is before this Commis- 
sion upon petition for approval of a 
financial plan and an issue of securi- 
ties under that plan, for the building 
of a highway toll bridge across the 
Choptank river near Cambridge, 
Maryland. It is a Maryland corpora- 


P.U.R.1931B. 


of bridges across the Choptank and 
Patuxent rivers. The proposed bridge 
across the Patuxent is not involved in 
these proceedings, the securities pro- 
posed to be issued being for the Chop- 
tank river bridge and for meeting cer- 
tain obligations resulting from rela- 
tions of Tidewater Toll Properties, 
Incorporated, with American Toll 
Properties Corporation, a dormant 
corporation which formerly owned 
congressional franchises for bridges 
across the Choptank and Patuxent riv- 
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ers, which franchises expired by lim- 
itation shortly after they had been ac- 
quired by Tidewater Toll Properties, 
Incorporated. These American Toll 
Properties Corporation franchises 
were predecessor franchises to those 
now held by Tidewater Toll Proper- 
ties, Incorporated. 

Tidewater Toll Properties, Incor- 
porated, was before this Commission 
in an earlier hearing, held on Febru- 
ary 19, 1930, also for approval of se- 
curities and a financial plan. At that 
time, however, the corporation’s con- 
gressional franchises were not com- 
plete. The original franchises to 
American Toll Properties Corporation 
having lapsed, new bills were intro- 
duced in Congress to revive them in 
the name of Tidewater Toll Proper- 
ties, Incorporated. The Senate had 
passed them but they had not been 
passed by the House of Representa- 
tives, nor signed by the President. 
The Commission dismissed the ap- 
plication, specifically, because the 
corporation had no lawful right to 
build the bridges at that time, or 
to issue securities for such pur- 
poses. 

Under the financial plan submitted 
at that time the corporation asked for 
authority to issue 100,000 shares of 
7$ per cent cumulative, participating 
preferred stock of a par value of $10 
a share, 33,333 shares of Class A 
common stock of no par value, and 
166,667 shares of Class B common 
stock of a par value of one cent a 
share. Class A and Class B common 
stock was to have equal voting rights, 
and under certain conditions, such as 
failure to pay dividends upon it, the 
preferred stock was to have voting 
rights. 


The corporation planned to sell to 
the Security Sales Corporation of 
Maryland 60,000 shares of its pre- 
ferred and 20,000 shares of its com- 
mon stock for $600,000. The Secu- 
rity Sales Corporation was to sell this 
stock to the public in units of three 
shares of preferred and one share of 
Class A common at $40 per unit, thus 
receiving $10 for selling each unit. If 
it could have sold the 20,000 units nec- 
essary to produce the $600,000, said 
at that time to be required for the 
building of the bridge, it would have 
received $200,000 for selling the 
stock. In addition it would have re- 
ceived 17,500 shares of the Class B 
common stock. 

In dismissing the case the Commis- 
sion stated that in fairness it felt the 
applicant ought to be advised of the 
Commission’s views as to the financial 
plan, so that the plan might be modi- 
fied to meet Commission approval if 
submitted later. The Commission, in 
its opinion of April 8, 1930 (P.U.R. 
1930C, 248, 250) said: 

“. . the Commission feels that 
it would be unwise to approve such a 
plan of financing as has been submit- 
ted. It appears to be unsound and it 
fails to afford sufficient protection to 
those who would invest their money 
in the enterprise. The spread between 
what the investors would pay, and 
what the company would receive for 
the stock, 25 per cent, is far too great. 
If, as counsel for the applicant ex- 
plained, it cannot be done in any other 
way, then it seems to the Commission 
that it had better not be done at all. 
In the plan as outlined no one seems 
to take any risk except those who are 
to be asked to buy these units of stock 
at $40 per unit, and after they have 
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bought their stock and taken their risk, 
they are to have but slight voice in 
the management and control of the 
enterprise.” 

In the amended petition, submitted 
after congressional sanction of the 
bridge was complete, and heard by this 
Commission on December 1 and De- 
cember 8, 1930, the financial plan of 
the corporation was modified with re- 
spect to the Class B stock. 

It is proposed to issue stock units 
consisting of 3 shares of preferred, 1 
share of Class A common, and 3 
shares of Class B common at $40 per 
unit to the public, netting the corpora- 
tion $30 per unit. Just how this stock 
is to be marketed was not disclosed by 
the testimony which was very indefi- 
nite on this point. It was testified by 
Colonel Henry C. Perring, president 
of Tidewater Toll Properties, Incor- 
porated, that it might be financed 
within one corporation, “that this cor- 
poration would take the whole issue 
and turn over to us $600,000 for con- 
struction and other proper purposes” 
(Record, p. 145). Just what corpo- 
ration proposed to do such underwrit- 
ing, and how, and at what price it 
would sell the stock to the public, the 
Commission was not informed. Colo- 
nel Perring, however, did state that 
the underwriting corporation would 
get no more than $800,000 for the 
stock it sold and would retain $200,- 
000 as underwriters’ charges. It is 
assumed that the underwriting cor- 
poration mentioned would offer the 
stock to the public on the basis de- 
scribed in the amended petition, and 
outlined above. 

An analysis of the plan proposed 
in the application, made by the chief 
Auditor of this Commission, which 
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analysis is part of the record in this 
case, contains the following: 

“The total shares to be issued under 
this plan are 60,000 preferred, 20,000 
Class A common, and 60,000 Class B 
common. Thus the purchasers of the 
preferred stock, if the plan be con- 
summated, will have 80,000 votes. 

“The petition further states that no 
further issues of Class A common 
stock are contemplated, but that 50,- 
000 shares of Class B common (par 
value one cent or a total par value of 
$500), are to be issued individually 
and 16,666 shares of the same stock 
are to be issued in consideration for 
the assignment of Federal franchises. 

“From the above it would appear 
that the preferred stockholders would 
have 80,000 votes, whereas the other 
stockholders would have but 66,666 
(50,000 plus 16,666) votes, but this 
is not in agreement with the statement 
in the second paragraph of page 3 of 
the petition, to the effect that the vot- 
ing powers of the purchasers of the 
preferred will be equal to the total 
voting powers of the stock to be is- 
sued under the plan. In other words, 
the petition indicates that 80,000 
shares of Class A and Class B com- 
mon together are to be issued to others 
than purchasers of the preferred, 
whereas only 66,666 shares are ac- 
counted for. 

“Tt is further noted that in para- 
graph three of page 1 of the petition 
it is stated that all of the Class B stock 
except 667 shares is to be issued, 
whereas the petition accounts for only 
126,660 shares out of a total author- 
ized issue of 166,667 shares, leaving 
a balance to be accounted for of 40,- 
000 shares instead of 667 shares. 

“The total voting rights amount to 
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200,000. The preferred stockholders 
under the proposed plan are to get 
80,000 of such rights. This leaves a 
balance of 106,667 voting rights in 
the Class B common alone, 16,666 of 
which are to be exchanged for Fed- 
eral franchises and the balance has a 
par value of but $900.01. Thus an 
investment of the franchises plus a 
cash investment of less than $900 
would give voting control of the cor- 
poration, subject to the approval of 
this Commission as to the issuance 
of the additional stock. 

“As stated above, there are several 
discrepancies in the petition, but as- 
suming the petition to mean that the 
purchasers of preferred would have 
equal voting rights with the other 
stockholders, it necessarily follows 
that the persons who really put up the 
money would not have control of the 
corporation but would only equal con- 
trol of the corporation with the other 
stockholders, and this equality could 
be destroyed by the issuance of one 
share to either side for the considera- 
tion of one cent.” 

There are other features of the 
situation involving Tidewater ‘Toll 
Properties, Incorporated, upon which 
the Commission does not !ook with 
favor, and which it regards as inimi- 
cal to the public interest. One of 
these is its subsidiary relationship to 
American Toll Properties Corpora- 
tion, which is to receive a large block 
of Class B common stock in exchange 
for franchises that lapsed. The rec- 
ord shows that American Toll Prop- 
erties Corporation had acquired con- 
gressional franchises for the building 
of 57 bridges across streams in vari- 
ous parts of the United States. All 


of these franchises expired by limita- 


tion except those for the Choptank 
and Patuxent rivers, and for one 
across Bear creek near Sparrows 
Point, Maryland. The Sparrows 
Point franchise was sold to the Mc- 
Clintick-Marshall Company and the 
other two were transferred to Tide- 
water Toll Properties, Incorporated, 
but, as heretofore stated, later lapsed, 
and new franchises were acquired in 
the name of Tidewater Toll Proper- 
ties, Incorporated. American Toll 
Properties Corporation appears to 
have been organized by one E. M. 
Elliott, with Charles R. Hall, head of 
the Manhattan Capital Corporation, 
and others for the purpose of market- 
ing securities for the erection of 
bridges under the company’s congres- 
sional franchises. A memorandum in 
the record indicates that American 
Toll Properties Corporation had 
“properties,” in the shape of franchis- 
es, contracts, etc., which had been ac- 
quired at a cost of $255,730.63 which 
may have a resale value of $6,153,- 
230.63 and “that custom and pre- 
cedent establishes $6,153,230.63 as a 
fair worth” of these properties which 
are said to have cost $255,730. 

Colonel Henry C. Perring, presi- 
dent of Tidewater Toll Properties, 
Incorporated, testified (Record page 
22) that American Toll Properties 
Corporation “Doesn’t own anything 
now,” although it will own a large 
block of the Class B common stock 
of Tidewater Toll Properties, Incor- 
porated, if such stock is permitted to 
be issued. 

It is a matter of common knowl- 
edge that the Manhattan Capital Cor- 
poration, and the American Toll Prop- 
ties Corporation entered into an ex- 
tensive campaign for the sale of toll 
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bridge stock early in 1929; that, after 
an exhaustive investigation the at- 
torney general of Maryland, on July 
8, 1929, passed an order, finding that 
“Manhattan Capital Corporation and 
the American Toll Properties Corpo- 
ration, and various officers, agents, 
employees, and stock salesmen of said 
corporation have been making false, 
misleading, and deceptive statements 
to citizens of this state in an effort to 
promote sales of the stock of the 
American Toll Properties Corpora- 
tion,” that the “false, misleading, and 
deceptive statements and representa- 
tions, above referred to, constitute a 
scheme or artifice to defraud the citi- 
zens of this state’? and ordered the 
stock selling stopped. It appears that 
Charles R. Hall and his associates al- 
lowed the Manhattan Capital Corpo- 
ration to die, or become moribund, and 
organized the Security Sales Corpora- 
tion in its place. Under the original 
application before this Commission, 
the Security Sales Corporation was 
the agency chosen for marketing the 
stock of Tidewater Toll Properties, 
Incorporated. 

A statement of receipts and dis- 
bursements of Tidewater Toll Prop- 
erties, Incorporated, from October 8, 
1929, to July 14, 1930, shows receipts 
of $1,791.50 and disbursements of 
$1,789.90 leaving a balance of only 
$1.60. Evidence is before the Comis- 
sion that certain units of stock of 
Tidewater Toll Properties, Incorpo- 
rated, have been sold to the public by 
Securities Sales Corporation, without 
the issue of such stock having been 
authorized by the Public Service Com- 
mission, and that upon complaint hav- 
ing been made by at least one purchas- 
er, he was assured by counsel for Tide- 
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water Toll Properties, Incorporated, 
that “proper adjustment can be made 
with those persons to whom stock 
was previously sold, even if the Public 
Service Commission should withhold 
its consent to the sale of additional 
stock.” This assurance of a “proper 
adjustment” is based on the right of 
Tidewater Toll Properties, Incorpo- 
rated, to receive 1,035 shares of the 
common, no par stock of the Spar- 
rows Point Bridge Company, if and 
when such stock is authorized to be is- 
sued by this Commission. It is ob- 
vious that no “proper adjustment” 
could be made out of a balance on 
hand of $1.60 in the treasury of Tide- 
water Toll Properties, Incorporated. 
The value of stock in the Sparrows 
Point Bridge Company to which Tide- 
water Toll Properties, Incorporated, 
may be entitled, if and when it shall 
be issued, is indefinite. 

It also appears from the record that 
C. Ellsworth Sauter, a farmer who 
had inherited a few thousand dollars, 
was induced to subscribe, through the 
Manhattan Capital Corporation, to 
200 units of stock of American Toll 
Properties Corporation for $8,000, on 
which he paid $4,000, that on Septem- 
ber 17, 1929, C. M. Hall induced him 
to take in lieu thereof, a similar stock 
in Tidewater Toll Properties, Incor- 
porated, since which time demand has 
been made on him for the balance of 
$4,000 on his subscription of $8,000, 
which Sauter has declined to pay, and 
that Sauter was told he could get his 
money back if he was not satisfied, al- 
though efforts to get his money back 
have failed. What has become of 
Sauter’s money was not disclosed. 
Apparently it has not passed to Tide- 
water Toll Properties, Incorporated, 
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although Mr. Sauter has accepted 
Tidewater Toll Properties, Incorpo- 
rated, stock. It is such matters as 
these, which, aside from manifest ob- 
jections to the financial plan, raise 
grave doubts in the mind of the Com- 
mission as to the soundness of the 
project. 

The Commission recognizes the de- 
sirability of a bridge in the location 
indicated. Such a bridge would un- 
doubtedly be a convenience to the pub- 
lic, and with a proper charge for tolls, 
ought to be reasonably sure of earn- 
ing a fair return on the fair cost of the 
bridge, which cost ought, at this time, 
to represent fair value. The cost of 
the bridge is estimated to be $512,000 
for construction, and it might not be 
unreasonable to add $88,000 for pre- 
liminary expenses for organization, 
working capital, and the like, and such 
expenses as might be incidental to the 
early operation and maintenance of 
the bridge until the public could be- 
come accustomed to using it. This 
would amount to the $600,000 which 
Tidewater Toll Properties, Incorpo- 
rated, expects to get out of the stock, 
for which the public is expected to 
pay $800,000. An 8 per cent return 
on this $600,000 would be $48,000 
per annum and the bridge might rea- 
sonably be expected to earn this, plus 
the actual operating costs and a proper 
allowance for depreciation. 

It appears that the design of the 
bridge and its draw span have met 
with the approval of the War Depart- 
ment, and that rights have been se- 
cured for connecting the bridge with 
highways on each side of the Chop- 
tank, so that all that remains to be 
done at this time is to arrange for a 
plan of financing that will be fair to 


the public, will insure to those who 
provide the money for the project con- 
trol of it in proportion to their invest- 
ment, and which will meet with the 
approval of this Commission. Such 
approval by this Commission is legal- 
ly necessary, and that it is also desir- 
able from the point of view of the pro- 
jectors of the enterprise is shown by 
the testimony (pages 139, 140, 150), 
it being admitted that such approval 
would be helpful in selling stock of 
Tidewater Toll Properties, Incorpo- 
rated, consequently the Commission 
must see to it that any plan it approves 
must be a proper plan. 

[1] It considers the plan of financ- 
ing as submitted to it in the amended 
application to be unsound, and one 
that fails to afford proper protection 
to investors. Therefore, it cannot ap- 
prove it. It feels that if a $600,000 
enterprise cannot be financed without 
having the public pay $800,000 for it, 
the extra $200,000 being the cost of 
financing, then it had better not be un- 
dertaken at all. Certainly in a val- 
uation proceeding the Commission 
would never approve a 334 per cent 
allowance for cost of financing. 

In the hope of being helpful and of 
facilitating the construction of a 
bridge which it believes will be of con- 
venience to the public, the Commis- 
sion feels free to make certain sug- 
gestions, compliance with which will 
meet its objections to the plans of the 
applicant, so far as financing the proj- 
ect is concerned. 

(1) It feels that Tidewater Toll 
Properties, Incorporated, should with- 
draw from all entangling alliances 
such as those with the American Toll 
Properties Corporation whose record, 
in view of the action of the attorney 
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general of Maryland, is none too 
savory, and stand on its own feet. So 
far as the record discloses, it has re- 
ceived nothing of value from the 
American Toll Properties Corpora- 
tion, nothing of value which it could 
not obtain and has not actually ob- 
tained in its own name, viz., congres- 
sional franchises for bridges across 
the Choptank and Patuxent rivers. 
The Commission cannot admit value 
for the Patuxent river franchise which 
will lapse in a few months unless the 
bridge is built, and there seems to be 
no immediate prospect of its building. 
Moreover, such franchises could prob- 
ably be secured from the general as- 
sembly of Maryland if the conditions 
under which the bridge were to be 
erected and the rates of toll to be 
charged were fair to the public. The 
general assembly is now in session. 

If Tidewater Toll Properties, In- 
corporated, feels itself obligated to 
American Toll Properties Corpora- 
tion for bridge franchises which it al- 
lowed to lapse the Commission will 
raise no objection to the payment to 
it in cash, the amount of the par value 
of the 16,666 shares of Class B stock 
it was to receive in exchange for fran- 
chises, or $166.66. 

(2) A definite value in dollars 
ought to be put on the services ren- 
dered or to be rendered the applicant 
by its organizers and promoters and 
these services paid for in cash; or if 
stock should be taken in lieu of cash, 
it ought to be stock of the same char- 
acter, in the same ratio and at the 
same price as that sold to the invest- 
ing public. 

(3) Plans for the issuance of Class 
B common stock of one cent par value, 
or stock of such character, ought to 


be abandoned. The Commission feels 
that this stock is for the purpose of 
giving control of the enterprise to a 
few persons at a purely nominal price 
and that this ought not to be permit- 
ted. 

(4) While sales of stock in units 
of preferred and common may be 
made, if this is done all the stock is- 
sued ought to be in units, and at the 
same price per unit. There ought to 
be no separate blocks of no par or 
nominal par stock issued or held for 
purposes of control. 

(5) The entire issue of stock ought 
to be underwritten in such manner 
that the whole amount required for 
the construction of the bridge may be 
available in advance of the beginning 
of construction and drawn down as 
construction proceeds. 

(6) That the spread between the 
selling price of the stock and the net 
price to Tidewater Toll Properties, 
Incorporated, ought not to exceed 10 
per cent. 

These suggestions are made in view 
of the decision of the court of appeals 
of Maryland in Laird v. Baltimore 
& O. R. Co. (1913) 121 Md. 179, 
187, 88 Atl. 347, 47 L.R.A.(N.S.) 
1167, Ann. Cas. 1915B, 728, which 
says: 

“The evils which this section (§ 27 
of the Public Service Commission 
Law) was intended to correct are per- 
fectly well recognized and understood. 
That issues of stocks and bonds have 
been made fraudulently and palmed 
off on a credulous public to their ulti- 
mate serious loss is a matter of com- 
mon knowledge. Facts in relation to 
such issues, especially with regard to 
local public utilities have been diffi- 
cult, if not impossible to obtain leav- 
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ing it to the stimulated imagination 
of some broker or syndicate who, ac- 
tuated by a heavy commission to be 
realized by creating a market until 
such stock or bonds could be unloaded, 
have reaped a reward in dollars and 
cents at the cost of those who were in- 
duced to give full faith and credit to 
their representations. The legisla- 
tures of many states have, therefore, 
throught the media of Public Service 
Commissions seen fit to establish a 
quasi guardianship over prospective 
investors. It is, of course, true that 
in such a condition many legitimate 
enterprises should come under the 
same sort of suspicion which attaches 
to the more hazardous schemes, de- 
vised and carried on for the improper 
enrichment of a few individuals. As 
a check upon such wild financing it is 
entirely proper, even upon the basis 
of the exercise of the police power 
to require all corporations conducting 
public utilities to lay before the local 
Public Service Commission, the facts 
relating to any such issue of stocks 


and bonds or debentures or certificates 
of indebtedness, thus placing such 
facts where they will be readily ob- 
tainable by anyone who has an inter- 
est therein other than mere idle curios- 
ity. Such statements as indicated in 
the acts passed should include the 
amount of the issue, in a general way 
the purposes for which it is desired to 
be made, and where the enterprise is 
one to be conducted wholly within a 
single state, it may well be, as the de- 
cisions seem to indicate, that the Com- 
mission may sanction or disapprove 
of the proposition.” 

Because the financial plan as pro- 
posed in the amended petition does not 
meet the objections stated by the Com- 
mission in its opinion filed April 8, 
1930 (P.U.R.1930C, 248) as a re- 
sult of the original hearing in this 
case, and because it regards the plan 
proposed in the amended petition still 
to be unfair to investors and the pub- 
lic generally, the Commission feels 
compelled to withhold its approval and 
to dismiss the application. 
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Re Central Maine Power Company 


(— Me. —, 153 Atl. 187.) 


Security issues — Commission’s power — Capitalization of bond discount. 
1. The Commission, in the exercise of its general statutory powers to regu- 
late public utility security issues, may properly refuse to permit a power 
company which has issued bonds at a discount, and has then issued tem- 
porary notes for the amount of the discount, to issue stock for the pay- 


ment of such notes, p. 146. 


Security issues — Capitalization of bond discount. 
2. Bond discount is deferred interest payable out of earnings and is not 
capital, and neither the bond discount nor temporary notes given to cover 
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such discount can be properly capitalized, inasmuch as the effect would 
be the capitalization of future earnings, p. 146. 
[January 21, 1931.] 
XCEPTIONS filed by an electric utility to an order of the 


Public Utilities Commission, refusing to permit the for- 
mer to issue certain securities; Commission order affirmed. 


APPEARANCES: E. H. Maxcy, 
Nathaniel W. Wilson, and L. A. Bur- 
leigh, Jr., all of Augusta, for Central 
Maine Power Company; Albert J. 
Stearns, of Norway, Herbert W. 
Trafton, of Ft. Fairfield, and Albert 
Green, for Public Utilities Commis- 
sion; Clement F. Robinson, Attorney 
General, for the state. 


PATTANGALL, C. J.: On exceptions 
to order of Public Utilities Commis- 
sion. The Central Maine Power 
Company, a subsidiary of the New 
England Public Service Company, is 
the largest public utility of its kind 
operating in Maine. On February 
14, 1928, it filed with the Public Utili- 
ties Commission a petition asking ap- 
proval for the issuance of not exceed- 
ing 7,913 shares of common capital 
stock of the company “for the pur- 
pose of the discharge and lawful re- 
funding of its obligations, to wit: Its 
obligations incurred in providing the 
necessary funds for the acquisition of 
property used for the purpose of 
carrying out its corporate powers, and 
for the construction, completion, ex- 
tension, and improvement of its fa- 
cilities, and the improvement and 
maintenance of its service, to the 
amount of $791,386.61, which is the 
amount of unamortized discount on 
the several bond issues of Central 
Maine Power Company.” 

The petitioner also alleged that: 
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“Central Maine Power Company has 
issued, from time to time, its bonds 
in manner as shown in this petition. 
, The bonds so issued have 
been sold by the company at a price 
less than the par value of said bonds. 
All of said bonds were sold for the 
purpose of acquiring funds for the 
acquisition of property for the carry- 
ing out of the company’s corporate 
powers, for the construction, comple- 
tion, and extension of its plants and 
properties, and for the improvement 
and maintenance of its service to the 
public. In each case of the acquisi- 
tion of property and the construction 
of plants and properties, the company 
has issued securities in principal 
amount sufficient only to pay for the 
actual cost, or a proportionate part 
thereof, of such properties. The sale 
of such bonds at a discount has made 
necessary the raising of funds by 
other means to provide the difference 
between the cost of the property, or 
a proportionate part thereof, and the 
proceeds realized from the sale of 
bonds. This difference in money re- 
quired, usually denominated as bond 
discount, has been secured by the 
company by borrowing the same from 
various banks or others in the form 
of loans maturing not more than 
twelve months from the respective 
dates thereof. The company has 
necessarily been compelled to renew 
such loans from time to time. The 
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notes of the company securing such 
loans, whether issued originally or in 
renewal, are the obligations of the 
company which it proposes to dis- 
charge and refund by the proceeds of 
common stock, the authorization for 
which is requested in this petition.” 

Satisfactory evidence was offered 
that between March 28, 1910, and 
December 1, 1927, petitioner, by per- 
mission of the Commission, issued 
bonds of the face value of $19,066,- 
500; that these bonds were sold at 
prices which yielded to the petitioner 
total proceeds of $17,747,475; that 
the discount suffered on these sales 
was, therefore, $1,319,025; that of 
this amount there had been amortized 
$527,638.39 under orders of the 
Commission ; and that the balance un- 
amortized at the date when this peti- 
tion was filed was $791,386.61. 

The petitioner had issued tempo- 
rary notes for this amount. The sug- 
gested stock issue was for the pur- 
pose of taking up these notes. 

The Commission denied the peti- 
tion. Exceptions were taken to this 
denial. 

Such authority as the Commission 
has concerning the issuance of securi- 
ties is found in § 41, chap. 62, Rev. 
Stat. 1930: 

“Any public utility now organized 
and existing or hereafter incorporat- 
ed under and by virtue of the laws 
of the state of Maine and doing busi- 
ness in the state may issue stocks, 
bonds which may be secured by mort- 
gages on its property, franchises, or 
otherwise, notes or other evidences of 
indebtedness, payable at periods of 
more than twelve months after the 
date thereof, when necessary for the 
acquisition of property to be used for 


the purpose of carrying out its cor- 
porate powers, the construction, com- 
pletion, extension, or improvement of 
its facilities, or for the improvement 
or maintenance of its service, or for 
the discharge or lawful refunding of 
its obligations, or to reimburse its 
treasury for moneys used for the 
acquisition of property, the construc- 
tion, completion, extension, or im- 
provement of its facilities, or for the 
discharge or lawful refunding of its 
obligations, and which actually were 
expended from income or from other 
moneys in the treasury of the cor- 
poration not secured by, or obtained 
from the issue of stocks, bonds, notes, 
or other evidences of indebtedness of 
such corporation, or for such other 
purposes as may be authorized by 
law; provided and not otherwise, that 
upon written application, setting 
forth such information as the Com- 
mission may require, there shall have 
been secured from the Commission 
an order authorizing such issue and 
the amount thereof and stating that 
in the opinion of the Commission the 
sum of the capital to be secured by 
the issue of said stocks, bonds, notes, 
or other evidences of indebtedness is 
required in good faith for purposes 
enumerated in this section; but the 
provisions of this chapter shall not 
apply to any stocks or bonds or other 
evidences of indebtedness heretofore 
lawfully authorized and issued; pro- 
vided, however, that the Commission 
may at the request of any public util- 
ity approve the issue of any stocks 
or bonds heretofore authorized but 
not issued. For the purpose of enab- 
ling the Commission to determine 
whether it shall issue such an order, 
the Commission shall make such in- 
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quiries for investigation, hold such 
hearings and examine such witnesses, 
books, papers, documents, or con- 
tracts as it may deem of importance 
in enabling it to reach a determina- 
tion.” 

[1,2] The sole issue in the case is 
whether or not, under the provisions 
of this statute and on the admitted 
facts, the Commission was obliged, 
as a matter of law, to grant the peti- 
tion. 

Petitioner’s position is that the 
proceeds of the notes which it de- 
sires to replace with stock were actu- 
ally invested in property necessary 
for the carrying out of the company’s 
corporate purposes, and, therefore, 
specifically within the scope of the 
provisions of the statute. 

The notes were. as already stated, 
given to fill the gap between the face 
value of the bonds authorized and the 
price which the utility received for 
them; in other words, to cover the 
bond discount. Petitioner claims that 
it is its right to issue securities, re- 
gardless of face value, which will 
when sold, whether at a discount or 
otherwise, produce the amount of 
money in good faith required to make 
an authorized investment, and that if, 
in pursuing that course, a disparity 
between the face of the securities is- 
sued and the amount of the invest- 
ment exists at the inception of the 
transaction, the difference may be 
provided for by an amortization fund 
so that the final result will produce a 
sound foundation for all outstanding 
securities. 

The Commission on the contrary 
takes the position that when, to 
provide for an investment of $19,- 
066,500, it authorized an issue of 
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$19,066,500 par value of bonds, it 
exhausted its authority; that the util- 
ity was not obliged to sell the bonds 
below par; that no necessity existed 
for its so doing; that it was done for 
the convenience of the utility and in 
order that it might be enabled to mar- 
ket its bonds at a low rate of interest; 
that bond discount is in reality de- 
ferred interest, must be financed out 
of earnings, and may not properly be 
capitalized. It asserts that there is 
no distinction between securities is- 
sued directly to cover bond discount 
and those issued to take up notes 
given to cover bond discount, and 
that neither comes within the scope 
of the purposes enumerated in the 
statute. 

The questions thus raised are not 
only novel in this jurisdiction, but 
have never, so far as our information 
goes, been passed upon by any court. 
They have been discussed somewhat 
by text-writers, and have been consid- 
ered by several Public Service Com- 
missions ; the provisions of our statute 
being generally similar to those en- 
acted in several other states. 

The decisions of the Commissions 
are neither uniform nor consistent. 
In our own state, in Re Central Maine 
Power Co. (anno.) P.U.R.1919C, 
1066, the view here expressed by pe- 
titioner was sustained by the Com- 
mission; but in Re Penobscot Power 
Co. P.U.R.1922E, 861, it reconsid- 
ered the matter and adopted the pol- 
icy evidenced by its decision in the 
instant case. 

The Commissions of Indiana, Mon- 
tana, Georgia, and Wisconsin have 
refused to permit the capitalization of 
bond discount, as did that of Illinois 
until it reversed its position in a di- 
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vided opinion in Re Southern Illinois 
Gas Co. P.U.R.1916C, 704: The 
Maryland Commission, on the con- 
trary, like that of Maine, was at first 
favorable to this petitioner’s theory, 
but in Re Baltimore County Water & 
Electric Co. P.U.R.1918F, 522, 565, 
came to the opposite conclusion. 

In Arizona, Nebraska, and New 
Hampshire, utilities have been per- 
mitted to issue securities based on 
payments of bond discount. The 
California Commission in Re Nevada, 
C. & O. Teleg. & Teleph. Co. (1926) 
P.U.R.1927B, 662, decided that “‘any 
expense incurred in connection with 
the issue of bonds should be paid out 
of earnings.” 

In the absence of any authoritative 
precedent and because of the lack of 
uniformity in the decisions of the 
Commissions of other states, ac- 
counted for in part by slight differ- 
ences in statutes but more largely be- 
cause of differences in the views of 
the members of the Commissions as 
shown by frequent reversals of opin- 
ion in certain states as the personnel 
of the Commissions changed, we are 
obliged to reach our conclusion from 
a study of the provisions of our own 
statute and an analysis of the exact 
situation presented here. 

The statute imposes upon the Com- 
mission certain duties and confers 
upon it certain authority with respect 
to the issue of securities and obliga- 
tions other than those maturing with- 
in twelve months from the date of 
their issue, prescribing the conditions 
and defining the purposes for which 
such securities may be issued. 

These purposes are (1) for the ac- 
quisition of property to be used in 
carrying out its corporate purposes; 


(2) for the construction, completion, 
extension, or improvement of its fa- 
cilities; (3) for the improvement or 
maintenance of its service; (4) for 
reimbursing the treasury for actual 
expenditures for these purposes; (5) 
for discharging or refunding these 
liabilities. 

The utility must provide for the 
payment of current business expense 
out of earnings. Salaries, taxes, in- 
surance, depreciation, and interest are 
among the items which must be thus 
taken care of, and short time notes 
given for the purpose of procuring 
funds to meet any bills of this sort 
would not be obligations which could 
properly be refunded by the issue of 
permanent securities. People ex rel. 
Binghamton Light, Heat & P. Co. v. 
Stevens (1911) 203 N. Y. 7, 96 N. 
E. 114. 

If stock is to be substituted for the 
notes in question, it must be because 
the proceeds of the notes were used 
for one or more of the first four pur- 
poses enumerated above. Petitioner 
claims that such is the case. In order 
to determine whether or not its posi- 
tion is correct on this point, it may 
be well to reéxamine and restate the 
exact situation and the exact facts 
concerning the issue of the notes. 

An investment of $19,066,500 in 
capital assets was proved to have been 
made or was in contemplation by the 
utility. For the purpose of reimburs- 
ing its treasury for actual expendi- 
tures in the acquisition of this prop- 
erty or for the purpose of furnish- 
ing funds with which to acquire 
it or both, permission was given 
to issue bonds of the face value 
of $19,066,500. 

Had these bonds been sold at par, 
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the incident would have been closed. 
The utility undoubtedly could have 
sold them at par, but, in order to do 
so, would have been obliged to pay a 
comparatively high rate of interest. 
It decided, in the exercise of good 
business judgment, to issue bonds 
bearing a lower rate of interest and 
sell them at a discount. The proceeds 
of the bonds amounted to $17,747,- 
475. It then issued short-term notes 
of $1,319,025, the amount of the dis- 
count, and proceeded to apply suf- 
ficient of its earnings each year to the 
payment of these notes so that, if the 
payments were continued, the notes 
would be fully paid at the maturity 
of the bonds. 

Negotiating these notes did not add 
anything to the assets of the utility. 
The proceeds were used to pay the 
difference between the face of the 
bonds and the price at which they 
were marketed, or what is usually de- 
nominated bond discount. 

Our inquiry, therefore, is whether 
or not bond discount may properly be 
capitalized. There is obviously no 
difference between issuing stock for 
the purpose of paying bond discount 
and issuing stock for the purpose of 
taking up notes, the proceeds of which 
were used to pay bond discount. 

It is perfectly legitimate for a util- 
ity to sell its bonds at less than their 
face value. Indeed, experience has 
proved that a saving in interest is ef- 
fected by so doing and that such 
bonds are more easily marketable. 
But if a thousand dollar bond which 
could be sold at par provided it bore 
interest at 6 per cent sells for $900 
when paying 5 per cent, it is appar- 
ent that the obligor pays for the use 
of the $900 which it receives not only 
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$50 annually during the life of the 
bond, but $100 additional at its ma- 
turity. Bond discount is, therefore, 
only another term for deferred in- 
terest. 

Milton B. Ignatius, in Financing 
Public Service Corporations, discus- 
ses the point as follows: 

Similarly, a corporation may dis- 
count its bonds. It can offer to ac- 
cept an amount less than the par 
value, although it will be obligated to 
pay par upon maturity. The discount 
will represent an advance payment 
for the use of money, and since the 
bonds are currently interest-bearing, 
to the nominal interest rate must be 
added the rate prepaid by discount, 
and the result will be the effective in- 
terest rate. 

“There may be a number of condi- 
tions warranting the issue of bonds 
at a discount. The prospective pur- 
chaser may consider himself entitled 
to a greater than the nominal rate of 
interest, either because of the terms 
and conditions of the bonds or be- 
cause of the risk of the enterprise. 
He takes that extra interest by dis- 
counting the loan.” 

Whitten and Wilcox, in their work 
on Valuation of Public Service Cor- 
porations, Vol. 2, p. 1137, say: 

“At first the cost of money was put 
forward chiefly in the form of bond 
discount, but analysis soon made it 
clear that bond discount is merely de- 
ferred interest, and, therefore, that 
the capitalization of bond discount as 
a part of construction cost would be 
a recognition of the incorrect practice 
of paying interest or operating ex- 
penses out of capital.” 

It could not be seriously argued 
that interest should be paid out of 
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capital. It must be paid out of earn- 
ings, and any attempt to capitalize a 
deferred interest charge or a note 
given to cover sttch a charge is an 
attempt to capitalize future earnings. 

The plain intent of § 41, Chap. 62, 
Rev. Stat. 1930, and a fair interpre- 
tation of its language, is that the 
permanent securities issued by a util- 
ity shall be balanced by its investment 
in capital assets. 

In the instant case, the investment 
of $19,066,500 stood as security for 
the issue of bonds of equal face value. 
If the theory of petitioner is correct, 
it could have insisted, at the time the 
bonds were authorized, upon a permit 


to issue in addition to the bonds 
13,190 shares of stock of the par 
value of $100, without disclosing to 
the Commission any offsetting invest- 
ment other than bond discount, the 
stock not being represented by a sin- 
gle dollar of capital assets. 

It was to prevent inflation of that 
kind that the Commission was given 
authority to supervise within the 
limits of the statute the issuance of 
securities by public utilities. The act 
of the Commission in denying peti- 
tioner’s request was justified. It 
could not have legally pursued any 
other course. 

Exceptions overruled. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION 


City of Scranton et al. 


Vv 


Scranton-S pring Heeak Water Service 
Company 


[Complaint Docket Nos. 7652 et al.] 


Valuation — Watershed property — Coal-mining region. 

1. The ‘special value of watershed property situated in an area where no 
coal exists, and belonging to a water utility operating in a coal-mining 
section where nearby sources of supply are polluted or subject to under- 
mining, is an item which must be considered in arriving at the market 
value of such real estate for rate-making purposes, even though it is not 
equal to the total value of the advantage to the company in having such 
watersheds, as against the use of filtration plants, p. 160. 


Valuation — Watershed land — Special value — Weight of testimony. 
2. Testimony of complainants against the rates of a water utility as to 
the market value of watershed land, in which no material weight was given 
to the usefulness of such land to the water company, but only to the use 
of such lands for residential, agricultural, or timber purposes, was con- 
sidered by the Commission accordingly, p. 161. 
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Valuation — Right of way over property owned by utility. 
3. The value of right of way over streets and lands owned by the utility 
itself should be omitted from the rate base, p. 161. 


Valuation — Right of way — Acreage prices. 
4. A water utility’s rights of way should not be given a width and then 
valued at acreage prices, where it is not possible for the utility to acquire 
such rights actually in this manner, p. 161. 


Valuation — Managerial foresight — Acquisition of watershed — Water utility. 
5. No separate or additional allowance was made in the rate base of a 
water utility for its foresight in acquiring extensive and excellent water- 
sheds, sufficient to supply a consolidated system consequently created, 
and the value of such land was estimated at actual market price, p. 162. 


Valuation — Cast iron pipe — Fluctuating prices — Construction period. 
6. The Commission, in estimating the value of cast iron pipe of a water 
utility, made an effort to allow for the fluctuating condition of the market, 
and for the fact that the construction of such properties would necessarily 
consume a period of several years, p. 162. 


Valuation — Paving over mains — Actual expense. 
7. In valuing the cost of replacing paving over distribution and transmis- 
sion mains of a water utility, the commission accepted the price which 
the record indicated that the utility was actually compelled to pay the 
municipalities involved, p. 162. 


Valuation — Working capital and supplies — Water utility. 
8. An allowance of $500,000 was made for working capital and supplies 
of a water utility having a total rate base of $43,650,000, p. 165. 


Valuation — Going concern value — Water utility. 
9. An allowance of $2,600,000 was made for going concern value of a 
water utility having a total rate base of $43,650,000, p. 165. 


Return — Percentage allowed — Water utility. 
10. An allowance of 7 per cent return on the present fair value of a water 
utility’s property was held to be reasonable, p. 165. 


Expenses — Delinquent accounts — Dissatisfaction of customers during rate case. 
11. The collection of delinquent accounts of a water utility, when there 
was widespread dissatisfaction among its patrons as the result of a rate 
increase, was held to be an expense of unusual character to be treated in 
the same way as the costs of the entire rate proceeding were treated, p. 
165. 

Expenses — Rate cases — Failure of effort — Water utility. 

12. No allowance was made for rate case expense incurred by a utility in 
connection with its efforts to put into effect increased rates, which had 
not been found reasonable by the Commission, p. 165. 
Expenses — Federal income tax — Filing of consolidated tax return. 
13. In approving a water utility’s proposed allowance for Federal income 
tax, the Commission refused to assume, as urged by protesting patrons, 
that the utility would be exempted from such taxation in the future by 
the filing of consolidated tax returns through its parent company, p. 166. 
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Expenses — State stock tax — Estimation of property value. 
14. The contention of protestants against a water utility’s rates, that no 
allowance should be made for state capital stock tax because the indebted- 
ness had increased so much beyond the protestants’ valuation of the prop- 
erty as to make such tax merely nominal, was overruled by the Commis- 
sion in view of the fact that the latter refused to accept the protestants’ 
estimate of the utility’s property value, p. 166. 


Expenses — Local taxes — Water utility property. 
15. An allowance may be made for local taxes which may be properly due 
upon property, the value of which has been allowed in the utility’s rate 
base, p. 166. 


Depreciation — Amount allowed — Water utility. 
16. An allowance of $200,000 was made for annual depreciation of a water 
utility having a total rate base of $43,650,000, p. 166. 

Reparation — Rebate of excessive rates — Interest. 
17. A water utility, found to have been charging excessive rates over a 
period of two and one-half years, was ordered to rebate all such funds in 
excess of the reasonable rates to consumers which had paid them, plus an 
interest charge of 6 per cent per annum, p. 167 . 

Rates — Water — Private fire protection. 
18. A charge to an individual for private fire protection is a charge for 
service rendered to him alone, and should be borne by the individual so 
served and not by the public, p. 167. 


[December 9, 1930.] 
—— against increased water rates; complaint sus- 
tained and rates adjusted. 
¥ 


hearings have been held on them, an 


By the Commission: The Scran- 
interim report and order was issued 


ton-Spring Brook Water Service 





Company, respondent in these pro- 
ceedings, is engaged in supplying 
water to the. public in the cities 
of Carbondale, Scranton, Pittston, 
Wilkes-Barre, and Nanticoke, and the 
surrounding territory. On May 29, 
1928, it filed with this Commission its 
tariff P. S. C. Pa. No. 5, to become 
effective July 1, 1928, substantially 
increasing its rates for this service. 
The sixty-nine complaints here in- 
volved were filed against these new 
rates, alleging them to be unjust, un- 
reasonable and excessive, and unjust- 
ly discriminatory in themselves. The 
complaints have been consolidated, 
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by the Commission on December 21, 
1928 (P.U.R.1929B, 298) two days 
of argument have been had on April 
14 and 15, 193C, and the matter is 
now before the Commission for final 
disposition. All the complaints will 
be disposed of in this single report 
and order. As many of them were 
filed prior to July 1, 1928, the effec- 
tive date of the tariff, the burden of 
showing that the rates are reasonable 
is by the provisions of the Public 
Service Company Law placed upon 
the respondent company. 

The record produced as the result 
of the fifty-nine days of hearings 


151 








PENNSYLVANIA PUBLIC SERVICE COMMISSION 


consists of almost 7,000 pages of oral 
testimony and over 5,000 pages of 
exhibits. It sets forth at length the 
history of the development of the 
present organization and property and 
data in great detail as to the present 
reproduction cost of all of it. Tech- 
nical opinion as to the reproduction 
cost of this property is widely diver- 
gent and the claims of the respective 
parties are disputed in a most unusual 
degree, a fact which has contributed 
largely to the length of time necessary 
to take all the testimony and come to 
a conclusion upon it. 

The Scranton-Spring Brook Water 
Service Company, the present re- 
spondent, was incorporated by the 
Act of April 5, 1867, P. L. 802, as 
Dunmore Gas & Water Company, for 
the purpose of supplying gas and wa- 
ter in the borough of Dunmore, 
Lackawanna county. By proper pro- 
ceedings it accepted the Constitution 
of 1874 and the Act of April 29, 
1874, P. L. 73. On January 25, 1928, 
it changed its name to Scranton- 
Spring Brook Water Service Com- 
pany and acquired under the Act of 
April 17, 1876, P. L. 30, the prop- 
erties and franchises of four com- 
panies, which were themselves the re- 
sult of the merging of groups of for- 
merly independent companies. These 
companies were Scranton Gas & 
Water Company, Consolidated Water 
Supply Company, Olyphant Water 
Company, and Spring Brook Water 
Supply Company. The acquisition 
of these properties was approved by 
the Commission on February 21, 1928 
(P.U.R.1928C, 467) at its Applica- 
tion Docket Nos. 18030, 18031, 
18032, and 18033, to which reference 
can be made for further details. 
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These applications, however, also pro- 
vide for the acquisition by respondent, 
Scranton-Spring Brook Water Serv- 
ice Company, of the controlling inter- 
est in the capital stock of certain non- 
operating public service companies of 
Pennsylvania, owned and operated by 
the four companies above-named, 
which in turn were controlled directly 
through stock ownership by the Fed- 
eral Water Service Company, or in- 
directly through that company’s sub- 
sidiary, the Pennsylvania Water Serv- 
ice Company. 

The Scranton Gas & Water Com- 
pany, the oldest of these four com- 
panies, was organized in 1854, to fur- 
nish gas and water in the older part 
of what is now the city of Scranton. 
From time to time this company built 
dams and reservoirs and developed 
new sources of supply, gradually ab- 
sorbing other companies in the vicin- 
ity which did not have a sufficient 
supply. When in this manner it 
came into control of the Consolidat- 
ed and Olyphant companies, it re- 
constructed and unified their sys- 
tems, which had become insufficient 
and inadequate and built several large 
reservoirs including Brownell, Elm- 
hurst, and Lake Scranton. By 1900 
it had thoroughly developed the 
streams of the district, including 
Roaring Creek and Stafford Meadow 
Brook, secured an abundant supply of 
pure mountain water, made provision 
against mine subsidence, noj in- 
frequent in the district, and was in a 
position to supply the demands of the 
entire Scranton territory. It had ac- 
quired the Dunmore Gas & Water 
Company which is the present re- 
spondent, and also the Hyde Park 
Gas Company, the property of which 
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has been eliminated from this pro- 
ceeding. 

The Olyphant Water Company was 
organized in 1889 to supply the 
borough of Olyphant. From time to 
time it also acquired other operating 
companies in the vicinity, most of 
which were originally organized to 
supply water for various collieries. It 
eventually found itself without an 
adequate supply of water and turning 
to the Scranton Gas & Water Com- 
pany for a supply, was acquired by 
that company by stock purchase about 
1900. 

The Consolidated Water Supply 
Company, serving the northern end 
of the system was organized in 1889 
to unify a number of disconnected 
systems which had been in operation. 
Of these, five were supplying water 
in the city of Carbondale alone, most 
of them having been formed primar- 
ily in the interest of the coal com- 
panies, supplying water to the public 
only incidentally. The formation of 
this company permitted the construc- 
tion of adequate supply mains and for 
a time provided a sufficient supply of 
water, but the Consolidated Company 
in time found itself in a position 
where it too could not function alone, 
and its stock in turn was acquired by 
the Scranton Gas & Water Company, 
which connected the system with its 
own, making its source of supply 
available in this territory. 

In the southern, or Wilkes-Barre 
section, the Wilkes-Barre Water 
Company and the Pittston Water 
Company were formed in 1850 and 
1857 respectively, to supply the pub- 
lic in these two settlements, obtaining 
water supplies from the Susquehanna 
river. As this supply became unsuit- 
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able for use these companies were 
compelled to seek supplies from 
streams entering the river rather than 
use the river water. 

All the other companies in this ter- 
ritory which served the general pub- 
lic were owned and organized for or 
by coal companies, primarily to secure 
sources of supply for the mining in- 
dustry. As the territory developed 
the sources of supply in all cases be- 
came inadequate or contaminated and 
connection with other companies hav- 
ing a more abundant supply of suit- 
able water became necessary. The 
Spring Brook Water Supply Com- 
pany was formed in 1896 to develop 
an adequate uncontaminated supply, 
and that company over a period of 
years gradually acquired by stock 
ownership and lease, the properties of 
the other companies until it was sup- 
plying the entire section, including 
Wilkes-Barre and vicinity. There are 
forty-three companies in this group 
alone. 

The Scranton-Spring Brook Water 
Service Company, as it now exists 
following the merger of 1928, is con- 
sequently the result of the combina- 
tion of over one hundred water com- 
panies. The entire territory served is 
somewhat over 70 miles in length in 
the Lackawanna and Susquehanna 
river valleys, with a population of 
some 650,000 persons. In view of 
the fact that this is preéminently min- 
ing territory, the danger of interrup- 
tion of service as the result of breaks 
in the mains, or interference with the 
supply of water through mine caves, 
is ever present, and many of the com- 
munities are so interconnected that 
they can be supplied from several 
sources. As a result of the develop- 
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ment of ample supplies of water in 
uncontaminated mountain sections by 
the Scranton Gas & Water and the 
Spring-Brook Water Supply Com- 
panies and the complete system of 
interconnection with them of the 
other companies not so situated, this 
industrial territory appears to be as- 
sured of a reliable supply of pure 
water which does not need filtration. 
The issued and outstanding capital- 
ization of the Scranton-Spring Brook 
Water Service Company, following 
the acquisition of the stock of the 
four companies in 1928, consists of 
$33,780,000 of 44 per cent and 5 per 
cent bonds, including $28,780,000 as- 
sumed in the merger and $5,000,000 
of its own serial gold notes; and $5 
no par preferred stock of the stated 
value of $1,207,500, $6 no par pre- 
erred stock of the stated value of 
$5,792,500, and no par common stock 
of the stated value of $5,000,000; a 
total of securities of $45,780,000. 
As pointed out in the Commission’s 
interim report of December 21, 1928 
(P.U.R.1929B, 298) the rates of re- 
spondent’s several constituent com- 
panies had remained practically sta- 
tionary over a considerable length of 
time, during which the rates charged 
by water companies and other utilities 
in general throughout the country had 
been gradually raised to meet the in- 
creased cost of construction and oper- 
ation; and as also pointed out in that 
report the differences in the several 
tariffs resulted in discrimination 
among the several classes of con- 
sumers in the different districts. 
During the 30-day statutory period 
following the publication of Tariff 
No. 5 and before its effective date, 
appeals were made to this Commis- 
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sion to suspend the proposed rates, 
until their reasonableness could be de- 
termined. This the Commission has 
no power to do under the provisions 
of the Public Service Company Law, 
which fact was recognized by counsel 
for the various complainants who 
nevertheless represented to the Com- 
mission that a serious situation exist- 
ed in the several communities in re- 
gard to the new rates and that there 
was wide-spread opposition to them 
which could be allayed only by action 
of the Commission. 

A conference was accordingly called 
at the direction of the Commission at 
which counsel for the various com- 
plainants and for the company were 
present. At this conference held on 
June 21, 1928, an agreement was 
reached and signed by all the parties 
in interest. The agreement has been 
carried into this record and provides 
as follows: 

“As the result of a conference in 
Chairman Ainey’s office between 
counsel for the Scranton-Spring 
Brook Water Service Company and 
the solicitors for Scranton, Wilkes- 
Barre, and all other communities 
served, it was agreed that collection 
of the increased rates should be post- 
poned until their fairness and legality 
could be passed upon by the Commis- 
sion, which determination would be 
made before January 1, 1929. The 
rates so determined by the Commis- 
sion are to be effective as of July 1, 
1928. 

“All the solicitors for the various 
cities and communities present ex- 
pressed their opinion that this was 2 
fair arrangement and would be so ac- 
cepted by the communities which they 
represented. 
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“If for any reason the determina- 
tion of the Commission is not had 
before January 1, 1929, the company 
reserves the right to collect the in- 
stallments due on that date and there- 
after at the filed tariffs. 

“Tt was agreed that in the event of 
an appeal by the complainants from 
the decision of the Commission, it 
shall not have the effect of postponing 
the collection of the rates approved 
by the Commission.” 

The proceeding was duly set for 
hearing but as serious opposition to 
respondent’s claim of value developed 
it became apparent that although re- 
spondent’s appraisals had been pre- 
pared prior to the filing of the tariff, 
the complainant municipalities could 
not prepare their appraisals for pres- 
entation in opposition to respondent’s 
claims within the six months’ period 
contemplated by the agreement. Con- 
sequently the company on November 
26, 1928, petitioned the Commission 
for an interim order establishing the 
rates filed. 

After argument thereon, the Com- 
mission on December 21, 1928 
(P.U.R.1929B, 298) issued a report 
and order in which it found upon the 
testimony thus far adduced that the 
rates of Tariff No. 5 were discrim- 
inatory and preferential as between 
classes of consumers in that too great 
a burden had been placed upon the 
domestic users of water; the rates of 
all the domestic consumers were ac- 
cordingly ordered reduced in the sum 
of approximately $245,000. 

The company filed a new tariff in 
compliance with this order and since 
January 1, 1929, the rates charged 
have been those in conformity there- 
with. The company’s appeal to the 
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superior court from this action of the 
Commission has been held in abey- 
ance to permit the continuance of the 
taking of testimony and expedite a 
final decision as to the reasonableness 
of the rates. Notwithstanding these 
matters, the dissatisfaction of the 
community increased, particularly in 
the Spring Brook division in Wilkes- 
Barre and vicinity, until it amounted 
to organized opposition to the col- 
lection and payment of rates which, 
as indicated by the decision of our 
supreme court in Suburban Water 
Co. v. Oakmont Borough, 268 Pa. 
243, P.U.R.1920F, 810, 110 Atl. 778, 
had become the only legal and col- 
lectible rates. This opposition was 
carried to a point where it finally re- 
sulted in an injunction being granted 
by the court of Luzerne county to pre- 
vent interference with the water com- 
pany’s operations. Meanwhile, the 
hearings were scheduled and held with 
all possible speed, and this case was 
given the right of way over all other 
matters. 

The record developed shows that 
respondent’s system of water works 
is divided into two great divisions, 
the northern or Scranton division and 
the southern or Spring Brook di- 
vision. In the northern division there 
is the territory of the former Con- 
solidated Water Supply Company 
consisting of the boroughs of Vand- 
ling and Forest City and also the city 
of Carbondale, the boroughs of 
Jermyn and Mayfield, and the town- 
ships of Fell and Carbondale, mostly 
in Lackawanna county, which are 
supplied from the upper Lackawanna 
Valley stream but tied in with the 
Roaring Brook system, and will be 
more fully connected up in the future. 
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In the future the local system at 
Vandling and Forest City can be tied 
in with the Lackawanna Valley sup- 
ply system of respondent for further 
development. There are large reser- 
voir sites in the Upper Lackawanna 
Basin which will be able, when finally 
developed, to supply water by gravity 
through both the Lackawanna and 
Wyoming Valleys in the lower lying 
areas. 

There are in this Consolidated ter- 
ritory six impounding reservoirs, two 
collecting reservoirs, and eleven stor- 
age and distributing reservoirs. The 
impounding reservoirs which are the 
sources of supply comprise Hart and 
Crystal lakes, No. 4 dam and reser- 
voir, Low lake, Lake Chapman, and 
Roy brook. The collecting reser- 
voirs, which are also sources of sup- 
ply, are Reynshanhurst Upper Reser- 
voir and Stillwater Dam and Reser- 
voir. The storage and distributing 
reservoirs are Reynshanhurst lower 
reservoir, Fall brook dam and reser- 
voir, Panther Bluff reservoir, Brown- 
ell dam and reservoir, Brush brook 
reservoir, Edgerton dam and reser- 
voir, Susquehanna street reservoir, 
Brace brook dam and reservoir, tank 
at Forest City and Bennett’s well dam. 
Most of these structures are sources 
of supply as well as of storage and 
distribution and from them the supply 
and transmission mains extend. 

The Olyphant Water Company ter- 
ritory comprises the boroughs of 
Olyphant, Archbald, Blakely, Winton, 
Dickson City, Throop, and territories 
adjacent thereto, and is also connected 
up with the Roaring brook supply of 
respondent. 

In this territory there are eight 
reservoirs. There is one impounding 
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reservoir, four collecting reservoirs, 
and three storage and distributing 
reservoirs. The impounding reser- 
voir is Olyphant dam No. 3, the col- 
lecting reservoirs are White Oak dam, 
White Oak Log dam, Marshwood 
dam and reservoir, and Olyphant No. 
2; and the storage and distributing 
reservoirs are Moosic, Mt. Reservoir, 
Laurel run dam, and Olyphant No. 1. 

In the territory of the Scranton 
Gas & Water Company itself, which 
comprises the city of Scranton and 
vicinity, the supply is by gravity from 
four watersheds with storage reser- 
voirs from two to thirteen miles dis- 
tant from the center of the city. The 
territory is hilly and the distribution 
system is divided into five pressure- 
areas, each with one or more distribut- 
ing reservoirs. This division is ef- 
fected by closed gates, check valves, 
or pressure regulators through which, 
in emergency, the lower pressure area 
may receive supply from the higher. 
The congested business district is 
gated off from the rest of the service 
and supplied at reduced pressure 
through regulating valves. 

The aggregate area of the four 
watersheds mentioned is about 77 
square miles of which Roaring brook 
drains about 50, Little Roaring brook 
slightly over five, Stafford Meadow 
brook less than 12, and Leggett’s 
creek 10 square miles. Roaring 
brook which is the principal source 
of supply has an average daily yield 
of about 43,000,000 gallons and a 
minimum annual average of 32,000,- 
000 gallons. The total storage ca- 
pacity of all reservoirs is about 
6,000,000,000 gallons and the average 
daily consumption for the entire area 
supplied about 30,000,000 gallons. 
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The Roaring brook supply is large- 
ly controlled from Elmhurst reservoir 
erected about nine miles east of the 
center of the city. This impounding 
reservoir receives through the natural 
brook channels, the supply from Lake 
Henry and Oak Run reservoir. Elm- 
hurst discharges into distributing 
reservoir No. 7 about four miles down 
stream either through the natural 
channel of Roaring brook or through 
a 36-inch cast iron pipe line 36,000 
feet long. This line continues 8,700 
feet to Lake Scranton, on the Staf- 
ford Meadow brook watershed, which 
because of its small drainage area, 
receives its main supply from Elm- 
hurst reservoir. The pipe line is also 
connected to the discharge chamber 
at reservoir No. 7 on Roaring brook 
and directly to the other discharge 
lines, so that reservoir No. 7 may be 
by-passed and the supply delivered 
from Elmhurst reservoir or Lake 
Scranton. A 16-inch line connects 
the main line with Dunmore No. 1 
and through it the supply to that 
reservoir can be augmented during 
dry periods. 

Two million gallons per day or 
more may be obtained from a system 
of wells along the bank of Roaring 
brook about one and one-half miles 
above reservoir No. 7. 

A pumping station at the reservoir 
on the Lehigh river, about fifteen 
miles east of the city, is maintained 
to pump water from the river over 
the divide into the headwaters of 
Roaring brook. 

The Stafford Meadow brook sup- 
ply has three reservoirs on the water- 
shed. They are utilized for storage 
and distribution. Williams bridge, 
about three miles east of the city, is 
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the highest and supplies the high serv- 
ice through an 18-inch line connected 
up with the 30-inch line to Lake 
Scranton. Lake Scranton receives the 
overflow from Williams bridge reser- 
voir and the run-off from a small por- 
tion of the watershed; but its main 
supply is through the cast iron line 
from the Elmhurst reservoir. A 48- 
inch line reducing to 36-inch extends 
about four miles to the center of the 
city and supplies the main low service 
through pressure regulating valves. 
The storage of the lake is also avail- 
able through the 30-inch line to either 
of the supply mains to the high serv- 
ice or to reservoir No. 7 and, through 
the natural brook channel, it can sus- 
tain the storage in reservoir No. 5, 
which supplies the South Scranton 
Low District. 

Leggett’s creek supply is taken from 
Griffin creek and Summit lake creek 
at points a short distance above where 
they unite to form Leggett’s creek. 
Griffin reservoir, about six miles north 
of the city, discharges through the 
natural creek bed into the Griffin in- 
take, from which a 24-inch pipe line 
extends 2,700 feet to the Providence 
reservoir and filter plant. Summit 
lake reservoir discharges through the 
creek channel and through Maple lake 
to the Larue intake reservoir from 
which a pipe line extends to the filter 
plant above mentioned, which has a 
rated capacity of 6,000,000 gallons 
per day. The filtered water goes into 
the Providence reservoir; but water 
may be by-passed and the Providence 
service supplied directly from Griffin 
or Larue intakes. 

Little Roaring brook supply is used 
for a portion of the borough of Dun- 
more, but it may be utilized in Scran- 
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ton if needed. Reservoirs Nos. 3 and 
4, near the headwaters of Little Roar- 
ing creek about seven miles from the 
city, supply through the natural 
stream channel, Dunmore No. 1, the 
storage in which can be augmented 
from Elmhurst or Lake Scranton 
through a 16-inch pipe line connecting 
with the supply main between those 
reservoirs. 

Thus it is seen that the supply 
works comprise the Lehigh pumping 
station on the Lehigh river, Lake 
Henry, Oak run, and Elmhurst reser- 
voirs on Roaring brook, Williams 
bridge reservoir, Lake Scranton and 
No. 5 reservoir on Stafford Meadow 
brook, Summit and Maple lakes on 
Leggett’s creek and Dunmore reser- 
voirs No. 3, 4, and No. 1 on Little 
Roaring brook. 

The six distributing reservoirs are 
No. 7 on Roaring brook watershed, 
No. 5, Williams bridge and Lake 
Scranton on Stafford Meadow brook, 
Providence on Leggett’s creek, and 
Dunmore No. 1 on Little Roaring 
brook. 

In the Scranton division, which in- 
cludes the Consolidated and Olyphant 
territories, there are 110 miles of 
aqueducts and supply mains, 19,699 
acres of real estate, including water- 
shed areas and 32 miles of rights of 
way. There are 403 miles of dis- 
tribution pipes. The service connec- 
tions are very largely metered. 

In the Spring Brook division re- 
spondent supplies 47 different munici- 
palities of which the city of Wilkes- 
Barre is the largest. The territory 
is about ninety square miles in extent 
having a population of about 375,000. 
It is the larger of the two divisions 
of respondent’s properties. The sup- 
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plies are obtained from 39 impound- 
ing reservoirs, lakes or diverting 
dams on nine principal watersheds 
two and a half to twenty miles from 
Wilkes-Barre and the water is dis- 
tributed from eight so-called dis- 
tributing reservoirs. In emergency, 
water from two additional watersheds 
and two additional distributing reser- 
voirs is available. There is a high 
and low service with an equalizing 
reservoir on the low service. The 
storage reservoirs have a drainage 
area of about 120 square miles and a 
combined capacity of 11,274,000,000 


gallons. The watersheds are mainly 
well wooded. 
The distributing reservoirs are 


Spring Brook intake, Laurel run No. 
1, Huntsville and Huntsville intake, 
Camels Lodge storage, Mill creek in- 
take, Laurel Run No. 2, Crystal in- 
take, Pine Run, and Plymouth Reser- 
voir. They are also classed as im- 
pounding reservoirs. 

The eight distributing reservoirs 
have a combined capacity of 169,- 
000,000 gallons and a contributing 
drainage area of 26 square miles. 
The two additional reservoirs avail- 
able for emergency have a total ca- 
pacity of 74,000,000 gallons and a 
tributary drainage area of 7 square 
miles. 

From Plymouth Service reservoir 
a 36-inch supply main extends to 
Nanticoke with connections in Coal 
creek and Harveys creek. This line 
also extends into Wilkes-Barre and 
there connects with high and low 
service. 

From Laurel run reservoir No. I 
there is a 16-inch supply main through 
the Parsons section. From Laurel 
run reservoir No. 2 a 24-inch main 
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extends into the distribution system 
connecting with a 16-inch main from 
Mill creek. From Pine run reservoir 
a 16-inch main line for Ashley ex- 
tends to Wilkes-Barre and vicinity. 

From Spring brook intake a 30- 
inch main and a 24-inch main extend 
about seven miles to West Pittston 
and this line extends down the valley 
connecting with a 30-inch main from 
Huntsville and other towns on the 
west side of the Susquehanna river. 

There are three crossings of large 
supply mains on the bed of the Sus- 
quehanna all protected by anchor piles 
or concrete cribs. Crossings of creeks 
are upon substantial structures. The 
supply mains are subject to breaks 
due to subsidence incident to mining 
operations. In the Wilkes-Barre di- 
vision there are 27 miles of aqueducts 
and supply mains, 102 miles of trans- 
mission mains, and 573 miles of dis- 
tribution pipe. 

The average daily consumption of 
the Wilkes-Barre division is about 
60,000,000 gallons, of which about 
25,000,000 gallons is attributed to 
that city. There are about 21,000 
services in the city and the total num- 
ber of meters in use is 550. In gen- 
eral the Spring Brook Company’s 
service is an unmetered one. 

In the entire territory of the 
merged companies, respondent has 
some 48,000 acres of land most of 
which is watersheds which are held 
for the protection and preservation of 
the supply. Some of these are natural- 
ly forested and some have been plant- 
ed by the companies. 

In addition to the matters of phys- 
ical and historical development and 
financial status already briefly out- 
lined, the record has consisted mostly 
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of evidence upon the cost of the phys- 
ical property involved. Respondent’s 
witnesses have stated that in view of 
the early date at which some of re- 
spondent’s consolidated companies 
were created and their facilities 
bought, no record exists from which 
a statement of the original cost of the 
property could be produced. Com- 
plainants have endeavored, however, 
to work up such a statement. Their 
witness, Heinbokel, made a study of 
all available data on the subject and 
produced a figure which is in part the 
original cost of certain of the prop- 
erties, but is also in part an approxi- 
mation of it, produced by comparisons 
of revenues derived, studies of court 
records, and other methods. The 
Commission recognizes the difficulties 
that have been encountered in this 
proceeding in obtaining any accurate 
information of original cost, or, even, 
of computing any estimates thereof 
that would be approximately correct. 
Also there is the fact that numerous 
changes occurred during the period 
when these companies were being 
gathered together and their properties 
unified. Nevertheless, the Commis- 
sion has given careful consideration 
to such evidence of original cost as 
can be included as an element in de- 
termining the present fair value of 
the existing property. 

The reproduction cost of respond- 
ent’s physical property is disputed to 
an unusual extent. Testimony in re- 
gard to it occupies the greater portion 
of the lengthy record obtained. The 
testimony of the expert witnesses on 
behalf of complainants and respondent 
varies widely and to an extent scarcely 
explainable as a mere difference of 
opinion. Respondent company rests 
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its case on this point upon appraisals 
by three engineering firms. The com- 
plainants rely upon the evidence of a 
consulting engineer (Lance) who was 
formerly the chief engineer of the 
Spring Brook Water Supply Com- 
pany. Respondent’s evidence as to 
the property of that company is based 
largely on an inventory of physical 
property as contained in a report 
made in 1918 by the engineering 
staff of this Commission under the 
immediate charge of the then valua- 
tion engineer (Downs), now in pri- 
vate practice, who, when called as a 
witness by respondent, was positive 
that the descriptions of property used 
in the appraisal of 1918 were derived 
from complainants’ witness, then the 
chief engineer of the company. The 
present appraisal used by the com- 
plainants is based on entirely different 
facts and costs in many particulars, 
and while their witness denies that the 
items of inventory contained in the 
former appraisal came from him the 
Commission is not satisfied that that 
appraisal was not fair, reasonable, 
and accurate when made. 

During the course of the hearings 
in the case various corrections and 
adjustments in the appraisals of the 
parties have been made so that the 
figures as contained in the several ex- 
hibits are subject to modification and 
adjustment. Respondent’s figures, so 
adjusted, indicate a reproduction cost 
new of physical property, includ- 
ing real estate, in the amount of 
$42,569,358, and depreciated $39,- 
976,705. The complainants’ figures 
are $22,124,698 and $19,586,596. 

For its real estate, including both 
watershed lands and urban properties, 
and for rights of way and water 
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rights, respondent company claims a 
value of $5,562,246. For these 
same items complainants concede $1,- 
286,640. As has been noted, the 
opinions of the persons called as ex- 
perts on realty values differ material- 
ly; in several instances the prices 
fixed comparing in the proportion of 
ten to one. An examination of the 
testimony of these witnesses indicates 
that those called by the complainants 
have considered the watershed lands 
as having a market value for agri- 
cultural timber or residential pur- 
poses only, while those called by re- 
spondent have given weight to a value 
based on the usefulness of the land 
for water company purposes. In a 
comparatively large number of in- 
stances involving large tracts and con- 
siderable total acreage, the values 
placed by complainants’ witnesses are 
substantially less than the company 
had actually paid for these lands. 

[1] The general territory involved 
in this proceeding is one in which coal 
mining is the chief industry. Land 
which is not underlain with coal 
which has been, or may be, mined, is 
consequently at a premium and its 
value is accordingly higher than 
otherwise. In order to procure sup- 
plies of water from springs or un- 
polluted streams which are not liable 
to destruction by undermining, it is 
consequently necessary for a water 
company to go to areas where no coal 
exists. Such watershed areas conse- 
quently have a special value which is 
reflected in their market price. This 
effect on market price, while not equal 
to the total value of the advantage to 
the company in having such water- 
sheds as against the use of filtration 
plants for other contaminated sup- 
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plies, is an item which must be con- 
sidered in arriving at a market value 
of real estate for rate-making pur- 
poses. In Simpson v. Shepard (Min- 
nesota Rate Cases) (1913) 230 U. S. 
352, 57 L. ed. 1511, 33 Sup. Ct. Rep. 
729, 48 L.R.A.(N.S.) 1151, Ann. 
Cas. 1916A, 18, the Supreme Court of 
the United States, speaking through 
its present Chief Justice, held that the 
railroads were entitled to the market 
value of their real estate “for all its 
available uses and purposes.” If in 
the case of any of that property there 
was a special adaptation for railroad 
purposes that fact was an element to 
be considered, even though the in- 
quiry was as to the market value of 
property in the hands of its individual 
owner rather than as to the benefit or 
value to the railroad by its owner- 
ship. 

And in the recent appeal of the 
Lehighton Water Company from our 
findings of value on watershed lands, 
our own superior court in an opinion 
by Judge Baldrige, filed July 10, 
1930, said: “The proper test in fix- 
ing present value of the lands is 
present market value, considering all 
its available uses and purposes which 
affect market value, and not a special 
value for watershed purposes.” See 
also Erie v. Public Service Commis- 
sion, 278 Pa. 512, P.U.R.1924D, 89, 
123 Atl. 471. 

[2] An examination of the general 
testimony of complainants’ witnesses 
indicates that in considering the mar- 
ket value of watershed land they have 
given no material weight to its use- 
fulness to a water company, but have 
regarded it as land available only for 


residential, agricultural, or timber 
purposes. Their testimony is accord- 
P.U.R.1931B.—11. 
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ingly to be considered in the light of 
this fact. On the other hand, the 
Commission is not satisfied that the 
claims of respondent’s witnesses are 
to be accepted without qualification. 
The testimony and opinions of the 
several witnesses on both sides have 
been carefully analyzed and studied, 
and a figure has been arrived at which 
the Commission believes reflects the 
true value of all of respondent’s real 
estate in view of its several character- 
istics and attributes. 

[3, 4] Complainants object to the 
inclusion in the rate base of certain 
properties which it was claimed are 
not used or useful in the public serv- 
ice, in addition to those excluded by 
respondent. A reasonable reserve for 
future needs may and should be main- 
tained, and must be included in the 
rate base. Erie v. Public Service 
Commission, supra. The Commission 
while accepting many of the parcels 
questioned on this score, has eliminat- 
ed certain parcels which it is not satis- 
fied should be included in the used and 
useful property. The items so ex- 
cluded are—in the consolidated com- 
pany’s territory: duplicated right of 
way, lands at Beaver Dam, Dunn 
lake, Ball pond, Fiddle lake, Low lake 
and structure, Canaan street reservoir, 
Bennett’s well dam and structure; in 
the Olyphant Company’s territory: 
land and right of way along Sterricks 
creek ; in the Scranton Company’s ter- 
ritory: land at Dunmore reservoir 
No. 6, Simonson road, Providence 
office building, and several miles of 
pipe in the distribution system; in the 
Spring Brook Company’s territory: 
rights of way for supply mains, lands 
in Moosic borough and in Bear creek, 
Conyngham, Nescopeck, Fairview, 
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Hunlock, Jackson, Kingston, New- 
port, Wright, and Eaton townships; 
approximately five, six, and seven 
miles of mountain, farm and town 
rights of way, respectively; all dwell- 
ings, barns, and appurtenances not 
occupied and used by respondent’s 
employees; Brown’s Weir House and 
Chronograph at Huntsville filter, Glen 
Lyon pumping station and equipment, 
storehouses and shops in Nanticoke 
borough and Pittston township, and 
inconsequential lengths of pipe in the 
supply, transmission, and distribution 
systems. Likewise, items of rights of 
way over streets and over land owned 
by the respondent, have been omitted. 
The Commission cannot accept the 
claim of complainants’ witness that 
rights of way can be given a width 
and then valued at acreage prices. 
Such rights of way, whether held as 
easements or in fee simple, cannot 
be acquired on this basis in actual 
practice and, consequently, cannot 
so be valued for the present pur- 
poses. 

Included in respondent’s property 
herein is the property owned by the 
Winton Water Company and leased 
to respondent. It is used solely for 
respondent’s service and will, there- 
fore, be included in the rate base, and 
the amounts paid in rent to the Win- 
ton Water Company excluded from 
operating expenses. 

[5] Respondent contends that by 
the foresight of the Spring Brook 
and the Scranton Gas & Water Com- 
panies, in acquiring the extensive un- 
polluted watersheds which respondent 
now has, in absorbing the many other 
companies in the vicinity which were 
not equipped with such supplies, and 
by interconnecting all the properties 
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so as to develop the present unified 
supplies, it has given to its water- 
sheds, reservoirs, and other collecting 
and impounding properties a value 
over and above their present market 
value or reproduction cost, for which 
an added allowance should be made in 
the rate base. The Commission will 
not make any separate allowance for 
such added value, but has, in con- 
sidering the evidence on market value 
of lands, endeavored to arrive at a 
figure which reflects the actual value 
of the property. The Commission’s 
estimate of value of real estate, rights 
of way, and water rights of respond- 
ent is $3,781,456. 

[6] In the appraisal of physical 
structures also the parties are not in 
accord. Different prices for the cost 
of iron pipe have been used, and re- 
spondent has, due to the decrease in 
this cost during the pendency of these 
proceedings, revised its estimate 
downward to a material extent. The 
Commission in arriving at a unit cost 
for pipe, has borne in mind the 
present fluctuating condition of the 
market and the fact that the construc- 
tion of these properties would neces- 
sarily consume a period of several 
years, and has consequently en- 
deavored to arrive at what might be 
an average price over such a period. 
It has adopted as a price per ton for 
cast iron pipe delivered at Scranton 
and Wilkes-Barre the sum of $38 
with proper increases for smaller 
sizes and weights of pipe. 

[7] Considerable question was 
raised as to the actual depth of the 
trenches in respondent’s transmission 
mains, and testimony was produced 
by complainants to the effect that the 
cover over the pipe as estimated did 
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not actually exist. The Commission 
has given careful consideration to this 
testimony and has reduced the depth 
claimed to what appears to be the 
actual depth as indicated by the rec- 
ord. Similarly, in the matter of pav- 
ing over distribution and transmis- 
sion mains and elsewhere, the Com- 
mission has accepted the price which 
the record indicates respondent is ac- 
tually compelled to pay the munic- 
ipalities involved. Service lines have 
been included only in so far as they 
have been constructed by respond- 
ent. 

Respondent contends that a base 
price of 50 cents per hour for com- 
mon labor should be used in all cal- 
culations involving labor costs; com- 
plainant’s corresponding figure is 40 
cents. Considerable testimony ap- 
pears of record as to prevailing prices 
for labor in the Lackawanna and Wy- 
oming valleys over a period of years 
as paid by municipal authorities, in- 
dividuals, contractors, and others, in- 
cluding this respondent. Material 
differences of opinion also exist as to 
the proper unit costs for masonry and 
concrete in dams and _ reservoirs, 
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widths of trenches, costs per foot for 
excavation and filling, and laying of 
pipe, and also as to the actual weight 
of pipe used. It has been necessary 
in order to reach an estimate of the 
cost to reproduce these physical struc- 
tures to examine separately the 
features of each one of them and to 
compare the various estimates of the 
parties for each unit of construction 
in each of the four territories of re- 
spondent’s system, in so far as the 
varying methods applied permit of 
such comparison. The Commission 
has in each case studied their bases of 
calculation and has reached a con- 
clusion on each item. The resulting 
figures have been carried into the total 
estimate for the property in each of 
the separate accounts in which it is 
habitually carried. Each of these cal- 
culations is largely independent and 
no real purpose can be served by ex- 
tending the length of this report to 
state the finding on each separate 
component unit of property in ad- 
dition to the general observations 
which have been made. The total for 
each account appears in the following 
table, made part of this report: 
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The additions and betterments to 
the property since the date of the in- 
ventory have been allowed in the sum 
of $1,340,888 as submitted by re- 
spondent. 

[8-10] The Commission’s esti- 
mates of the proper allowances for 
construction overheads and other 
items not included in the physical 
property follows: 


Omissions and contingencies $960,000 
Engineering, superintendence, etc... 1,396,000 


Promotion and organization ...... 627,000 
Administration and legal ......... 485,000 
Insurances and taxes’ .....cccccse 313,000 
Interest during construction ...... 1,342,000 
Working capital and supplies ..... 500,000 
Peer ,900,000 

jinnsaqenennes 2,600,000 


Going concern value 


These figures have been adopted 
after a thorough consideration of the 
conditions to be met in the construc- 
tion of such a property in the terri- 
tory in which respondent operates and 
represent sums which the Commis- 
sion believes are fair and reasonable. 

In the light of the preceding find- 
ings which it has made, the history 
of respondent’s property and organi- 
zation and other proper factors of 
value, the Commission is of the opin- 
ion and finds, that the present fair 
value of respondent’s property for 
rate-making purposes is $43,650,000, 
and that a return of 7 per cent should 
be allowed thereon. 

In the matter of operating ex- 
penses, exclusive of taxes and annual 
depreciation, respondent claims an 
annual allowance of $980,108. The 
complainants’ corresponding sum is 
$686,227. Respondent’s claim is 
based upon the actual operating ex- 
penses as shown by the books for the 
year ended June 30, 1929, including 
items for expenses incident to the col- 
lection of delinquent accounts and the 
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amortization of rate case expenses, 
and is summarized as follows: 


Operation and maintenance ........ 508 
Collection of delinquent accounts.. 54,000 
Amortization of rate case expenses 99,600 





Total .0.000:00000000000000060098 $980,108 

Complainants’ estimate of $686,227 
is based upon the average operating 
costs actually incurred by the four 
predecessor companies of respondent 
during the 5-year period of 1923 to 
1927, inclusive, with a deduction for 
certain nonrecurring and _ other 
charges eliminated by the consolida- 
tion, but with an estimated allowance 
also for certain administrative sal- 
aries in place of those paid to former 
officers. 

[11, 12] The expenses incurred in 
the collection of delinquent accounts 
are in the main, as indicated of rec- 
ord, an item of unusual cost, resulting 
from the conditions arising out of 
respondent’s increase in its rates. 
Consequently they will be treated in 
the same way as the costs of these 
rate cases. ‘* 

Respondent has submitted what it 
terms a “rough estimate” of the ex- 
penses of the present rate case in the 
sum of $487,000,—details as to the 
makeup of which have not been sub- 
mitted. The amortization of this 
amount at the rate of $99,600 a year 
for five years, and the allowance for 
the cost of collecting delinquent ac- 
counts, total $153,600 annually. In 
view of the fact that respondent’s evi- 
dence has not satisfied the Commis- 
sion of the reasonableness of the rates 
put in effect by it, no allowance will 
be made for these items. 

It is apparent that the actual oper- 
ating expenses, exclusive of taxes and 
depreciation, for the 5-year period 
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under the former management, do not 
furnish an accurate picture of re- 
spondent’s present requirements. 
Likewise it must be recognized that 
the actual expenditures for the year 
ended in 1929, under the present man- 
agement, but also during the pen- 
dency of this proceeding, cannot be 
taken as the only guide for the future. 
In view of all these facts, the 
Commission will allow the sum of 
$750,000 for operating expenses, ex- 
clusive of taxes and depreciation. 
[13] In the matter of Federal in- 
come tax, respondent claims an an- 
nual allowance of $133,594. The 
complainants contend that the com- 
pany actually paid no income tax at 
all for the fiscal year 1928-1929 un- 
der the new rates due to the benefit 
of interest deductions and to the fil- 
ing of a consolidated return in com- 
mon with the other operating com- 
panies of the Federal Water Service 
Corporation, and that in consequence 
no allowance for this expense should 
be made by the Commission. The 
record indicates that during the five 
years, 1923 to 1927, inclusive, the 
Federal income tax of respondent’s 
predecessor companies gradually in- 
creased from $125,986 in 1923 to 
$166,245 in 1927. Whatever may be 
the fact as to respondent’s ultimate 
liability for such tax for the year in 
question, although no return was 
actually made up to the close of the 
hearings in this case, the Commission 
cannot say that in the future respond- 
ent will be exempted, by the filing 
of consolidated returns through its 
parent company, or otherwise, from 
the tax which is undoubtedly the one 
normally applicable. The Commis- 
sion is accordingly constrained to al- 
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low the tax in the amount shown by 
respondent. 

[14, 15] Complainants also object 
to any allowance of the state capital 
stock tax, upon the contention that 
the indebtedness of the company has 
been increased so much beyond com- 
plainants’ valuation of the property 
that that tax would be merely nomi- 
nal. This contention fails in view of 
the fact that the Commission has not 
accepted complainants’ valuation. 
Complainants further contend that no 
local taxes are due and payable on 
property used and useful for water 
company business and that, conse- 
quently, none should be allowed here. 
The legal distinction between local 
taxation on property which is neces- 
sary to the public service and that 
property which is used and useful, 
while not essential, is well recognized 
in the law and would seem to be be- 
yond question here: Spring Brook 
Water Co. v. Kelly (1901) 17 Pa. 
Super. Ct. 347. Local taxes may 
properly be due upon property which 
is allowed as part of respondent’s rate 
base. The Commission’s allowance 
for taxes is accordingly $213,833. 

[16] In the matter of annual de- 
preciation, the record indicates that 
respondent has from 1924 been set- 
ting aside sums in excess of $200,000, 
being three fourths of 1 per cent of 
the depreciable property. Consider- 
ing the development of the commu- 
nity, as well as its general type, and 
all the other factors which contribute 
to make properly maintained property 
become obsolete and otherwise use- 
less, the Commission is of the opinion 
that the annual depreciation allow- 
ance for the purpose of this proceed- 
ing should be $200,000. 
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The total allowable gross revenue 
to which the company is entitled, may 
be summarized as follows: 


Return of 7% on $43,650,000 ..... $3,055,500 
Operating expense .............. 750,000 
I. ere nd ced aknnannesneeaoe 213,833 
Annual depreciation ............. 200,000 

MED Wovcdcucuecussseaxesoes $4,219,333 


The record discloses that the total 
gross revenue for the year ended June 
30, 1929, was $4,384,605. The lat- 
est annual report filed with the Com- 
mission by the company gives the 
revenues for the year ended December 
31, 1929, as $4,479,300. These sums 
are $165,272 and $259,967, respec- 
tively, in excess of the annual revenue 
allowable under the Commission’s 
findings. 

The Commission is uninformed as 
to gross revenue since December 31, 
1929, but it is apparent that the tem- 
porary rates made effective as of July 
1, 1928, are producing a substantially 
greater revenue than that to which the 
company is entitled. 

[17] An order will accordingly be 
made for the company to put into ef- 
fect as of January 1, 1931, a new 
schedule of rates, reducing its reve- 
nue, when applied to the experience 
of the last two and one-half years, to 
$4,219,000. The company will be re- 
quired at the same time to file with 
the Commission certified statements 
of its revenue since July 1, 1928, un- 
der the temporary rates in order that 
the Commission may be informed that 
its order has been fully complied 
with. The Commission is still of the 
opinion as expressed in its report and 
order of December 21, 1928 (P.U.R. 
1929B, 298), that in making up the 
structure of the tariff here attacked 
and determining the relationship of 
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the several rates, one with the other, 
respondent has placed too great a 
burden upon the domestic consumer. 
The Commission will accordingly re- 
quire that the reduction to be made 
hereunder shall all be accorded to the 
domestic consumers. The Commis- 
sion will also require that with re- 
spect to the rates now reduced, a re- 
bate shall be given to all such consum- 
ers for the two and one-half years 
during which the temporary rates 
have been in effect, namely, July 1, 
1928, to December 31, 1930, and 
where the consumer has already paid 
the excessive rates, the rebate shall 
carry interest at the rate of 6 per cent 
per annum. 

[18] Some of the complainants 
contend that the public and private 
fire protection rates are too high and 
that respondent’s _ready-to-serve 
charge is improper. The propriety of 
a ready-to-serve charge and of a 
charge to the public for public fire 
protection service has been decided 
too frequently by the appellate courts 
to require further consideration now. 
A charge to the individual for pri- 
vate fire protection is a charge for 
service rendered to him and should be 
borne not by the public but by the in- 
dividual served. The Commission has 
examined the rate structure in the 
light of these several contentions and, 
considering all the circumstances de- 
veloped by the record, is of the opin- 
ion that the public needs are best met 
by allowing the public and private fire 
protection charges to remain as they 
are, and thus permit the reduction in 
gross revenue to apply to domestic 
consumers’ rates. 

The Commission accordingly finds 
that the rates contained in respond- 


167 





PENNSYLVANIA PUBLIC SERVICE COMMISSION 


ent’s Tariff P. S. C. Pa. No. 5, orig- 
inally made effective July 1, 1928, 
and the supplements thereto, are ex- 
cessive and unreasonable, and are un- 
duly discriminatory as against domes- 
tic consumers. 

Therefore, the several complaints 
relative to the rates to domestic con- 
sumers will be sustained. Respond- 
ent company will be directed to file, 
post, and publish effective January 1, 
1931, on one day’s notice to the pub- 
lic and this Commission, a new tariff 


a sum not in excess of $4,219,000; all 
the reduction to be accorded to do- 
mestic consumers. This reduction is 
to be in addition to the reduction of 
$245,000 ordered on December 21, 
1928. 

The company will further be re- 
quired to rebate to domestic consum- 
ers all payments or charges made at 
higher rates under the said temporary 
order of the Commission. Cash re- 
bates shall carry interest at the rate 
of 6 per cent per annum. 


An order will issue in accordance 


reducing the total gross annual reve- 
with these findings. 


nue to be derived by the company to 
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People ex rel. Village of Chateaugay 


v. 


Public Service Commission of New York 
et al. 


(255 N. Y. 232, 174 N. E. 637.) 


Judgment — Res adjudicata — Franchise litigation. 

1. The judgment of a trial court, in sustaining a suit brought by a village 
against the holder of an expired franchise from continued occupation of 
the village streets, in which suit the defendant put into evidence the fact 
that it also held another older unused and distinct franchise, was held not 
to be an adjudication of the validity of the unused franchise to the extent 
of precluding a subsequent consideration by the Public Service Commis- 
sion of the merits of that question, p. 169. 


Franchises — Declaration of revocation — By action in proceedings — Non-user. 


2. The action of a village board, in passing a resolution directing its coun- 
sel to oppose the granting of an application, before the Public Service 
Commission, of an electric company holding a 30-year old franchise which 
had never previously been exercised, for a certificate to operate under 
such franchise, and the subsequent answer of the village filed with the 
Commission repudiating the ancient franchise, was held to be a sufficient 
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declaration of the intention of the village to revoke the grant for nonuser 
so as to preclude the Commission from subsequently granting the certifi- 


cate, p. 172. 
Franchises — Revocation for nonuser. 


3. The failure of the holder of a franchise to render service as an electric 
utility within a village for nearly thirty years is ample grounds for revo- 
cation of the franchise for nonuser, p. 172 


Certificates — Consent of local authorities. 
4. The existence of a valid and unrevoked consent of the proper local 
authorities is a necessary condition precedent to the jurisdiction of the 
Public Service Commission to grant an application for a certificate to 
render electric utility service within a municipal corporation, p. 172. 


[January 6, 1931.] 


A PPEAL by an electric utility from an order of a lower court 

annulling a certificate of convenience and necessity 

granted to it by the Public Service Commission; affirmed. For 

lower court decision, see 229 App. Div. 526, P.U.R.1930E, 
193, 242 N. Y. Supp. 398. 


APPEARANCES: E. B. Naylon, of 
New York City, and Frank Irvine, of 
Ithaca, for appellant; Patrick J. Tier- 
ney, of Plattsburg, and Thomas J. 
Fitzpatrick, of Chateaugay, for re- 
spondent. 


Carpozo, Chief Justice: On the 
petition of the Eastern New York 
Electric and Gas Company, the Pub- 
lic Service Commission on March 14, 
1929, made an order approving the 
construction by the petitioner of an 
electric plant for furnishing to the 
public electricity for light, heat, and 
power in the village of Chateau- 
gay, Franklin county, and permitting 
and approving the exercise of the 
rights and privileges conferred by a 
franchise which had been granted by 
the board of trustees of the village to 
J. O. Smith, the petitioner’s assignor, 
on March 28, 1899. 

The village of Chateaugay, which 
had opposed the granting of the cer- 
tificate, sued out an order of certi- 
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orari to review the order of the 
Commission as well as a later order 
denying a rehearing. 

The New York State Electric and 
Gas Corporation, the successor to the 
Eastern New York Electric and Gas 
Company, intervened by leave of 
court as a party to the proceeding. 

The appellate division upon the 
return to the order of certiorari an- 
nulled the determination of the Com- 
mission upon two grounds: First, 
that by a judgment in a former ac- 
tion between the village and the 
lighting company it had been ad- 
judged that the so-called Smith fran- 
chise was nonexistent and void; and 
second, that irrespective of the effect 
of the former adjudication, the fran- 
chise was without validity for non- 
acceptance and nonuser. 

Upon this appeal by the lighting 
company the two objections to the 
franchise will be considered in suc- 
cession. 

[1] We are unable to yield assent 
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to the conclusion of the court below 
that the invalidity of the Smith fran- 
chise is res judicata. 

In 1902 the village of Chateaugay 
granted to a corporation, the Chasm 
Power Company, a franchise to oc- 
cupy the streets and supply electric 
light and power for a period of 
twenty years. Upon the expiration 
of the twenty years (in 1922), the 
limitation of time was apparently 
overlooked, and the power company 
continued to serve the village and 
the public as it had done those many 
years before. The limitation was re- 
membered in 1925, and thereupon the 
village, instead of renewing or con- 
tinuing the franchise in favor of the 
company in possession, declared it 
at an end and attempted to confer 
it on another. A lawsuit promptly 
followed. The village brought suit 
against the Chasm Power Company 
in August, 1926, to enjoin the con- 
tinued occupation of the streets and 
public places by the poles and other 
fixtures. The power company an- 
swered pleading acquiescence and es- 
toppel. During the pendency of the 
action the rights, if any, of the 
power company were assigned to the 
Eastern New York Gas and Electric 
Company, which was joined as a de- 
fendant. The suit resulted in a 
judgment in favor of the village en- 
joining the continued occupation of 
the streets and public places, which 
judgment was affirmed by the ap- 
pellate division [(1929) 227 App. 
Div. 642, 235 N. Y. Supp. 903] and 
later by this court [(1930) 253 N. Y. 
592, 171 N. E. 796]. 

Before the grant of any franchise 
to the Chasm Power Company, one 
J. O. Smith had applied to the board 
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of trustees of the village for a fran- 
chise permitting him or his assigns to 
place poles and other lighting appli- 
ances in the streets of the village for 
the purpose of supplying electric light 
under the name of the High Falls 
Electric Light and Power Company. 
On March 27, 1899, the board of 
trustees adopted a resolution granting 
the petition. Incorporated in the 
resolution was a written promise 
signed by Smith, dated the same day, 
whereby he undertook in considera- 
tion of the granting of the franchise 
to supply light to the village for its 
streets and public buildings at desig- 
nated rates. The board of trustees, 
in the resolution granting the petition, 
accepted this offer, and by implica- 
tion, if not expressly, promised on 
its part to make payment for the 
service. 

Nothing was done by Smith under 
the contract so made or the franchise 
so conferred. No plant was ever 
acquired by him, and no poles or wires 
were ever built or strung. After his 
death, however, his executors as- 
signed his rights and interests in and 
under the franchise to the Eastern 
New York Electric and Gas Com- 
pany. This assignment was made in 
November, 1927, while the suit by the 
village against the power company 
was still undetermined. 

No issue in respect of the Smith 
franchise or of the rights of an as- 
signee thereunder was tendered by 
the pleadings, in the suit by the vil- 
lage. Indeed, when the suit was be- 
gun, the Chasm Power Company, 
which had never acquired Smith’s in- 
terest in the franchise, was still the 
sole defendant. The wrong charged 
in the complaint was the continued 
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occupation of the streets after the 
time limit had expired. The justifi- 
cation pleaded in the answer was ac- 
quiescence and estoppel. Upon those 
issues the parties went to trial, the 
power company’s assignee being then 
joined as a defendant. In the course 
of the trial, without suggestion of a 
purpose to broaden the issues as de- 
fined by the pleadings, the defendants 
put in evidence the Smith franchise 
and the assignment. At that time 
(November, 1928) the Public Service 
Commission had not yet issued a cer- 
tificate of permission and approval. 
Plainly, therefore, the Smith fran- 
chise, apart from any objection of 
nonacceptance or nonuser, could not 
avail to confer upon the defendants 
a present right of occupation (Public 
Service Commission Law; Cons. 
Laws, Chap. 48, § 68). The defend- 
ants in offering it in evidence, did 
not state the purpose of the offer, 
but they must have understood that 
in the absence of a certificate the 
privilege that it conferred was at best 
imperfect and potential. When the 
case was in this court [(1930) 253 
N. Y. 592, 171 N. E. 796], they dis- 
avowed any notion either then or at 
any time that a privilege so inchoate 
was evidence of a subsisting right. 
The object of the offer was stated to 
be this, that the remedy of an injunc- 
tion being discretionary, the acqui- 
sition of the Smith franchise, though 
not justifying occupation in default 
of approval by the Commission, 
‘ might be deemed to be a circumstance 
affecting in some measure the exer- 
cise of discretion. 

When the case was submitted to 
the trial judge, the defendants pro- 
posed 74 findings of fact and 9 con- 
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clusions of law. Two of the pro- 
posed findings of fact set forth the 
resolution of the village granting the 
franchise to Smith and the assign- 
ment by Smith’s executors. None of 
the conclusions of law proposed any 
ruling in respect of its validity. 
Whatever validity it had was treated, 
apparently, as inchoate and uncertain, 
for the action of the Commission was 
still unknown and problematical. At 
most there was a suggestion of a cir- 
cumstance that might supply a reason 
for delay. 

On the side of the plaintiff village, 
there was equally no thought that the 
validity of the assignment to Smith 
and his assigns was an issue to be de- 
termined. The decision of the trial 
judge, which embodies presumably 
the findings proposed by the success- 
ful party, does not mention the Smith 
franchise at all. No finding was pro- 
posed that there had been a failure 
to accept it or a failure to use it. No 
conclusion was proposed that its vi- 
tality had been sapped by inaction or 
abandonment. There is indeed a con- 
clusion of law that the defendants 
“have no consent, grant, or franchise 
from the plaintiff, the village of 
Chateaugay, to occupy the streets and 
public places of the village.” This 
conclusion, classified as one of law, 
is not a determination of new issues, 
unrelated to the pleadings. It is pre- 
cisely what it professes to be, a de- 
duction of law from the facts already 
found. The meaning is no more than 
this, that the franchise to the power 
company, the only franchise men- 
tioned in the decision, has been ter- 
minated through lapse of time, and 
that the acts relied upon by the de- 
fendants in support of their defenses 


171 








NEW YORK COURT OF APPEALS 


of acquiescence and estoppel are un- 
availing to preserve it. 

The burden is on a litigant who 
claims the benefit of a former judg- 
ment as res judicata to prove that the 
res to be thus established by estoppel 
was either involved by implication or 
actually determined in the former liti- 
gation (Rudd v. Cornell (1902) 171 
N. Y. 114, 127, 63 N. E. 823; Silber- 
stein v. Silberstein (1916) 218 N. Y. 
525, 528, 113 N. E. 495; Mehlhop v. 
Central Union Trust Co. (1923) 235 
N. Y. 102, 138 N. E. 751; Schuylkill 
Fuel Corp. v. B. & C. Nieberg Realty 
Corp. (1929) 250 N. Y. 304, 165 N. 
E. 456). Presumably the issues in- 
volved or determined are those per- 
tinent to the subject of the contro- 
versy as defined by the pleadings 
(Silberstein v. Silberstein, supra; 
Pray v. Hegeman (1885) 98 N. Y. 
351, 358). If adhering to that pre- 
sumption we look to the pleadings in 
the former litigation, we find that a 
franchise distinct altogether from the 
one to Smith and his assigns was the 
subject of the controversy. The test 
of the pleadings and their implica- 
tions, however, is not final and ex- 
clusive. The course of the trial or the 
form of the decision may show that 
the pleadings were abandoned, and 
that controversies beyond them were 
determined after trial (Silberstein v. 
Silberstein, supra). This extension 
of the pleadings is not to be presumed. 
The burden of proving it is on the 
party asserting the estoppel. We 
think the burden is not sustained upon 
the record now before us. The record 
does not show in any clear or satis- 
factory way that the defendants in 
the former action understood that 
they were litigating the question 
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whether the franchise to Smith and 
his assigns, which by concession was 
still inchoate for want of the approval 
of the Commission, had been aban- 
doned or forfeited through nonac- 
ceptance or nonuser, with the result 
that approval, if obtained, would be 
vain and ineffective. The record does 
not show that the trial judge, disre- 
garding the pleadings, determined 
that question, or considered it at all. 
Certain it is also that no such ques- 
tion was considered when the case 
was in this court [(1930) 253 N. Y. 
592, 171 N. E. 796]. We think it 
is still open, unaffected by the former 
judgment. 

[2-4] The former judgment not 
availing as a bar or an estoppel, we 
have yet to determine whether the ap- 
proval of the Commission is invalid 
because of failure of proof of a fran- 
chise presently existing. 

Public Service Commission Law, 
§ 68, provides: “No gas corporation 
or electrical corporation shall begin 
construction of a gas plant or electric 
plant without first having obtained the 
permission and approval of the Com- 
mission. No such corporation shall 
exercise any right or privilege under 
any franchise hereafter granted or 
under any franchise heretofore grant- 
ed, but not heretofore actually exer- 
cised, or the exercise of which shall 
have been suspended for more than 
one year, without first having ob- 
tained the permission and approval of 
the Commission. Before such cer- 
tificate shall be issued a certified 
copy of the charter of such corpora- 
tion shall be filed in the office of the 
Commission, together with a verified 
statement of the president and secre- 
tary of the corporation, showing 
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that it has received the required con- 
sent of the proper municipal authori- 
ties.” 

Under this statute a consent pres- 
ently operative that the petitioner oc- 
cupy the highway is a condition pre- 
cedent to a certificate of approval. 
The existence of such a consent is a 
fact to be proved to the Commission 
just as much as any other fact con- 
ditioning its action. (Long Beach v. 
Public Service Commission (1928) 
249 N. Y. 480, P.U.R.1929B, 287, 
164 N. E. 553.) The petitioner could 
not rid itself of the burden thus im- 
posed by proving a consent lawful 
when given, but later lawfully re- 
voked. The revocation, if lawful, 
puts the consent out of existence as 
effectively as if a franchise for a defi- 
nite term had expired by limitation. 
A prop essential to approval is with- 
drawn, and the petition collapses with 
it. 

We think a lawful revocation, ter- 
minating the franchise, has been es- 
tablished by the village. The rule is 


now settled that the municipal author- — 


ities consenting to a franchise for the 
occupation of the public streets, may 
revoke the consent for nonuser of the 
privilege (New York Electric Lines 
Co. v. Empire City Subway Co. 
(1914) 235 U.S. 179, 194, 59 L. ed. 
184, 35 Sup. Ct. Rep. 72, L.R.A. 
1918E, 874, Ann. Cas. 1915A, 906; 
New York Electric Lines Co. v. Gay- 
nor (1916) 218 N. Y. 417, 113 N. E. 
519; Stillwater v. Hudson Valley R. 
Co. (1931) 255 N. Y. 144, 174 N. 
E. 306). The revocation, if based 
upon sufficient grounds, is effective, 
without previous adjudication, from 
the time it is declared, just as it would 
be effective in like circumstances to 
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terminate a private grant. In the one 
case as in the other the declaration is 
not conclusive. The adequacy of the 
cause, if contested by the holder of 
the grant, must be considered and de- 
termined. Even so, the determina- 
tion, when made, is not the operative 
act that extinguishes the grant; it is 
merely the approval and registration 
of an election previously declared. 
“The resolution in such case serves to 
define the attitude of the public au- 
thorities, and to revoke the permis- 
sion where sufficient ground exists 
for such revocation.” (New York 
Electric Lines Co. v. Empire City 
Subway Co. supra, at p. 195 of 235 
U. S.). 

Sufficient grounds there plainly 
were for the recall of this consent. 
For nearly thirty years nothing had 
been done by Smith or his assigns 
either in the fulfillment of the light- 
ing contract with the village or in the 
use of the franchise that had been 
given in aid of its performance. 
Then, with Smith in his grave, a 
lighting corporation unearths the stale 
grant, so long neglected and forgot- 
ten, and makes proof of an assign- 
ment obtained from the executors, to 
continue an occupation that had been 
declared to be illegal. The evidence 
of abandonment could hardly have 
been clearer if the petitioner had 
come forward after inaction for a 
century. 

The argument is made that revoca- 
tion, even if permissible, had not been 
adequately declared when the Com- 
mission certified approval, and that in 
the absence of revocation the fran- 
chise still subsisted. The facts; we 
think, are to the contrary. A resolu- 
tion terminating a franchise for 


173 





NEW YORK COURT OF APPEALS 


breach of a condition, is not required 
to follow a particular form. There is 
no need to use the word “revoke” or 
any other term of art. All that is 
needed is that the election be so ex- 
pressed as to make intention reason- 
ably apparent when words are inter- 
preted in the setting of the circum- 
stances. The test was fully met. As 
soon as the application for a certificate 
was made to the Commission, the 
board of trustees adopted a resolution 
directing counsel for the village to 
oppose the granting of the petition. 
Following this resolution the village 
served an answer, verified by the 
mayor, in which it denied that the pe- 
titioner or its predecessors in title 
had any privilege or franchise to oc- 
cupy the village streets under the 
resolution of the Board passed in 
March, 1899, or by any other consent 
or grant. This could only mean, in 
the setting of the circumstances, that 
the franchise of March, 1899, was no 
longer in existence. Upon the hear- 
ing before the Commission, counsel 
for the village stated as one of the 
grounds of opposition that there had 
been a forfeiture of the consent by 
reason of nonuser. No objection was 
made, so far as the record now in- 
forms us, that the form of the resolu- 
tion was insufficient to establish revo- 
cation. The petition for rehearing 
gave notice to the Commission that 
within a fortnight following its cer- 
tificate another resolution, revoking 
the consent with all possible formality, 
had been spread upon the records. 
Even if we disregard the later resolu- 


tion on the ground that a petition for 
a rehearing invokes the exercise of 
discretion (People ex rel. New York 
& Q. Gas Co. v. Straus, 182 App. Div. 
666, P.U.R.1918D, 603, 169 N. Y. 
Supp. 953; Public Service Commis- 
sion Law, § 72), we think what had 
been done already was a disclosure 
of an election too plain to be mis- 
read. 

In what has been written we have 
assumed in favor of the appellant that 
the nonuser of the franchise is the 
breach of a condition subsequent, 
with the result that the privilege sur- 
vives until revoked. Such is com- 
monly the effect (New York Electric 
Lines Co. v. Empire City Subway Co. 
supra). The nature of the condition, 
whether precedent or subsequent, is, 
however, a question of intention, de- 
pendent for its solution upon the 
terms of the enabling statute and the 
language of the grant (Vroom v. 
Tilly (1906) 184 N. Y. 168, 77 N. 
FE, 24). We are not required to de- 
termine whether this particular fran- 
chise is so connected with a contract 
for the lighting of the streets and 
public buildings (Village Law; Cons. 
Laws, Chap. 64, § 240) that failure 
to act thereunder within a reasonable 
time is a breach of a condition prece- 
dent or at least of one concurrent. 
We leave that question open. 

The order should be affirmed with 
costs. 

Order affirmed. 


Pound, Crane, Lehman, Kellogg, 
O’Brien and Hubbs, JJ., concur. 
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RE TAYLOR TRUCK-A-WAY, LIMITED 


CALIFORNIA RAILROAD COMMISSION 


Re Taylor Truck-A-Way, Limited 


[Decision No. 23144, Application No. 16991.] 


Security issues — Commission jurisdiction — Reduction in stock. 


Reduction of outstanding stock because of losses sustained through dis- 
position of obsolete equipment is a matter over which the Commission has 


no jurisdiction. 


[December 8, 1930.] 


A PPLICATION of a motor carrier for authority to issue se- 


curities; granted. 


APPEARANCE: Rex W. Boston, for 
applicant. , 


By the Commission: In this pro- 
ceeding Taylor Truck-A-Way, Lim- 
ited, asks permission to issue $9,100 
par value of its common capital stock 
for the purpose of paying indebted- 
ness payable to Fred R. Taylor and 
Gaynell Reid Taylor. 

Applicant is engaged in the trans- 
portation of automobiles by means of 
special automotive equipment as a 
common carrier between Long Beach 
and Los Angeles on the one hand and 
various points throughout southern 
California on the other hand, under 
a certificate of public convenience and 
necessity granted by the Railroad 
Commission by Decision No. 22927, 
dated October 2, 1930, in Application 
No. 16709. 

Applicant has an authorized stock 
issue of $150,000 divided into 1,500 
shares of the par value of $100 each. 
It appears of record that prior to De- 
cision No. 22927 applicant issued 549 
shares of its capital stock ($54,900 
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par value) under permission obtained 
from the commissioner of corpora- 
tions. It seems that at the time this 
permission was secured, and at the 
time the $54,900 of stock was is- 
sued, applicant was not engaged in 
a transportation business under the 
jurisdiction of the Railroad Com- 
mission. 

It appears further from the record 
that prior to the aforesaid Decision 
No. 22927, Fred R. Taylor and Gay- 
nell Reid Taylor advanced to appli- 
cant $9,100 to enable it to acquire 
additional equipment. It is for the 
purpose of paying these advances that 
applicant asks authority to issue the 
$9,100 of stock. 

Nearly all of the applicant’s equip- 
ment is new. The cost of its equip- 
ment less accrued depreciation is re- 
ported at $61,644.97. In addition, it 
reports current assets of $14,515.74, 
deferred assets of $5,287.79 and in- 
tangible property of $1,866.70, mak- 
ing a total of $83,315.20. Its lia- 
bilities, including the $9,100 hereto- 
fore mentioned, are reported at 
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$55,988.64. During the current year 
it has been necessary for applicant 
to dispose of all of the equipment 
against which its stock was originally 
issued and acquire new equipment. 
This transaction,. together with the 
losses incurred in operation, resulted 
in a deficit of $27,573.44 as of 
October 31, 1930. Of this deficit 
$23,347.66 represents losses resulting 
from the sale of old equipment. De- 
ducting the accumulated deficit from 
the outstanding stock of $54,900 
leaves a net worth in applicant’s stock 
of $27,327.56, which, added to its 
current liabilities, makes a total of 
$83,315.20. It was stated by appli- 
cant’s representatives that they were 
considering taking the necessary steps 
to reduce its outstanding stock be- 
cause of the losses which it sustained 
through the disposition of its obso- 
lete equipment. This is a matter over 
which the Commission has no juris- 
diction. In this connection it might 
be stated that all of applicant’s out- 
standing stock except one share is 
owned by Fred R. Taylor and Gaynell 
Reid Taylor. 


[Order omitted. ] 


Note.—Security Issues. 


A note, if not secured by a lien on 
public utility property, may be issued 
without authorization of the Commis- 
sion according to a ruling of the Cali- 
fornia Railroad Commission. Re Cen- 
tral Mendocino County Power Co. De- 
cision No. 23149, Application No. 
17033, Dec. 10, 1930. 

The Indiana Commission, in author- 
izing the issuance of securities for the 


acquisition of property where the In- 
terstate Telephone & Telegraph Com- 
pany, a holding company, held all of 
the stock in each of the five corpora- 
tions appearing as the sellers, decided 
that it should not authorize a discount 
because the bonds and preferred stock 
could not be sold to the public for the 
benefit of a corporation over which the 
Commission exercised jurisdiction. Re 
Miami-Wabash County Teleph. Co. No. 
10078, Sept. 26, 1930. 

The Nebraska Commission, in grant- 
ing the application of an irrigation 
company for authority to issue and sell 
certain stock and bonds, found that the 
company had previously sold a few 
shares of a former issue to persons not 
owning land to be benefited by the ap- 
plication of water. Although this was 
done for the purpose of promoting the 
enterprise, and it was understood that 
the stock so purchased would be re- 
tired when the funds were available, 
the Commission believed that the stock 
sold to parties not landowners was a 
violation of the company’s articles of 
incorporation, and provided that the 
stock sold to such parties should be 
acquired by the company and paid for 
with proceeds of the issue under appli- 
cation. Re Elmcreek Ditch Co. Appli- 
cation No. 8668, Jan. 13, 1931. 

In authorizing a newly organized 
corporation to take over the operation 
of a telephone system, formerly oper- 
ated by a corporation which had be- 
come defunct through the expiration of 
its charter, it was held that authority 
should also be given to the new com- 
pany to issue securities to cover the 
reasonable expense of reorganization 
after such expenditure has been made 
and paid for. Re Dryden Teleph. 
Corp. (N. Y.) Case No. 6070, Jan. 13, 
1931. 
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when new are the ones you want. EARLL 
Catchers and Retrievers do this and they 
are easiest to operate and maintain. Ask 
the users—there are many of them. 


C. I. EARLL, YORK, PA. 
CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronto, Ont. 


IN ALL OTHER FOREIGN COUNTRIES 
International General Electric Co., Schenectady, New York 








Cast Iron Pipe and 
Fittings for all purposes 


Write for handbook _ 
of deLavaud Pipe 
which gives complete 
information _regard- 
ing this stronger cast 
iron pipe of greater 
carrying capacity. 








Public Utility Companies throughout 
the United States are finding U. S. 
Pipe ideal for high and low pressures 
in gas and water service. Complete in- 
formation on request. 


_ United States Pipe 
and Foundry Co., Burlington, New Jersey 











GUIDING PRINCIPLES 
of 


PUBLIC SERVICE 
REGULATION 


In Three Volumes 
BY 


HENRY C. SPURR 


THE ONLY AUTHORITATIVE 
WORK OF ITS KIND 


2,790 pages crammed with the accumulated 
knowledge of many years 


$25.00 


A concise, yet exhaustive review of the 
Principles and Practices that have become 
established in the operation of Public Utilities 
under the present system of Governmental 
Regulation, with full references to the au- 
thorities. 

Compiled for the use of All Persons inter- 
ested in the problems of Public Regulation. 


Order your copy now! 
Public Utilities Reports, Inc. 


MUNSEY BUILDING 
Washington, D. C. 





Size 9144” x 644” 
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What the P. U. R. Service Includes 
Today 


1: Public Utiltities Reports, Annotated. The official medium of 
the state commissions for the reporting of their decisions; including also 
the decisions of courts of last resort, both state and Federal, with complete 
syllabi, annotations and index. Five volumes and digest annually. Price, 


$32.50 a year. 


2: Public Utilties Fortnightly. A magazine of current opinion and 
news, conducted as an open forum and containing discussions of firing-line 
problems; also summaries, analyses and explanations of outstanding decis- 
ions, fully indexed. Published every other Thursday. Price, $15.00 a 
year; $10.00 a year with Pustic Utixities Reports, ANNOTATED. 


3: P. U. R. Question Sheets. Ten brief questions on up-to-date 
problems, answered by the commissions and courts. An easy way for the 
busy man to keep abreast of the times. 26 issues a year. Price, $10.00 a 
year, with complete annual index for quick reference. 


4: Guiding Principles of Public Service Regulation, by Henry C. 
Spurr. A three-volume reference work, dealing with fundamental ques- 
tions of regulation from the beginning, with full citation and analysis of 
authorities, both court and commission. (Vol. I now in second edition.) 


Price, $25.00 for the set. 


5: Public Utility Service and Discrimination, by Ellsworth 
Nichols. A single-volume survey, with full citation and analysis of 
authorities, both court and commission. The only exhaustive treatise in- 


this field. Price, $10.00. 


6: Public Utilities Service Bureau. An organization equipped to 
furnish information on regulatory problems, special reports, advance copies 
of decisions and citations of authorities, at cost. 


7:. Cumulative Digest-Index. The most complete, far-reaching, 
exhaustive and authoritative digest of regulation ever produced, covering 
every state and the District of Columbia; now nearing completion with up- 
keep supplements. (Price to be announced.) 


Address Orders and Inquiries to: 
PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BUILDING . WASHINGTON, D. C. 
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Opinions 


have little weight when bal- 
anced against facts. Finding 
and reporting facts is the ser- 
vice performed by these 
laboratories. 


ELECTRICAL TESTING 














“Variable Load Brakes” 


give uniform braking with varying load. 
Modern Brakes for modern cars. 


Westinghouse Traction Brake Co. 
Wilmerding, Pa. 








NAUGLE POLES 


Western and Northern Cedar 
Butt-treated or Plain 


NAUGLE POLE & TIE CO. 
59 East Madison Street Chicago, Iil. 











Manufacturers of 
CLAMSHELL BUCKET 









































STANDARD BUILDINGS _ 
ee <QUD> HSS SOR acrino 
Kn 0 80th St. & East End Ave. STEAM PURIFIERS 
yTest New York STEEL GRATING 
BLAW-KNOX COMPANY 
Farmers’ Bank Bldg. Pittsburgh, Pa. 
~ 4 
Power Plant Piping 
Manufacturers and Contractors 
Pittsburgh Piping & Equipment Co. 
Pittsburgh, Pa. 
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A magazine and 
guide-book of current, 
useful information 
coming to you 
every other Thursday 
for only 
$15 a year 


. 
* 


*.. A Compact Handbook of Business-building Data 


“s. For the Public Utility Executive and Manager 


7 
* 


Pustic %. Q uBLic Utitities FortNIGHTLY treats specifically of the problems 
UTILITIES eX OF estas to the regulation of public utility companies—as viewed 
eee ed nin Q% from the economic, financial, legal and political standpoints. Within this 
Washington, D. C. ag special field the magazine covers the entire range of public utilities— 
* %, electric light and power companies, street railways, interurban rail- 





Gicais ites any de ~% ways, motor vehicle utilities, gas companies, water utilities, 
der for one year’s sub- “eM telephone and telegraph companies, steam railroads, water 
scription to your magazine + transport utilities, express and freight companies, heat 
at $15.00, to begin with the . utilities, radio utilities and air transport utilities. 
current issue. ““ Re wi 
NAME npisottaml once. oe An open forum for the discussion of 

x % public utility problems by the ablest ad- 
> ren ree pea ee vocates of both sides of controversial 








I * ti ithin the field of regulation. 
ae «©, [L_questions within fi f reg a 
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CThe 


TRAILER 
SENSATION 


of —IQ3I1 


& 
FRUEHAUF 


Announces 
NEW and BETTER PRODUCTS 
AT tQWER PRICES . .-. 
THE GREATEST VALUE 
IN TRAILER- HISTORY 


Fruehauf now introduces a complete line of Semi-Trailers—both 
Standard and Automatic—with new, automotive-type pressed 
steel frames. Hundreds of pounds of weight have been elim- 
inated, yet strength is many times the rated capacity. An 
obvious increase in value yet Fruehauf prices have been low- 
ered. Never before was so much Fruehauf quality available at 
such low cost. Write direct for literature. 
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Oldest and Largest Manufacturers of Trailers 


FRUEHAUF TRAILER COMPANY 


Branches and Distributors in All Principal Cities 
10950 Harper Avenue Detroit, Michigan 
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ERUEHAUE TRAILERS {| 
* Engineered Transportation” 
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Million pounds 
of Steam per hour 


at 86.5% efficiency 
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HEAT BALANCE of 
No. 7 BOILER OUTPUT 1,000,000 lb. per hr. 
B. t.u. Per cent 
Loss due to moisture in coal ll 0.1 
Hydrogen 453 3.0 
Dry chimney gases 1,137 7.7 
‘ Combustible in refuse 73 0.5 
Moisture in air 30 0.2 
Radiation and unaccounted for 294 2.0 
Total losses 1,998 13.5 
Efficiency and heat to boiler 12,772 86.5 
Total 14,770 100.0 























The above heat balance is from paper pesoented 

of the A.LE.E., Toronto, out. Canada, ~ oe Pm © anx 
awrence, Engineer, an 
pany. 


nical Engineer, w 


at the 8 arnmnee, Convention 
me 23- 2, 3 by C. B. se 2 


Tapscott, Electrical Engineer, of The New York Edison 


Boiler Unit No. 7 is one of three Combus- 
tion Engineering Steam Generating units 
installed at the East River Station of The 
New York Edison Company. 


This heat balance shows the results of a 
twelve hour test run, where evaporation 
averaged 1,000,000 Ib. per hour. For 
peaks, this unit has operated at the rate of 
1,270,000 Ib. per hour. 


Analysis of the coal used in the test of 
No. 7 Boiler: 
Proximate Analysis (dry basis) 








WI sisccctcccctieneiintte 21.5 per cent 
Fixed Carbon ...............- 72.4 per cent 
Ash 6.1 per cent 
B.t.u 14,770. per cent 
I: sikcniciiisncnciniens 1.4 per cent 


(Moisture in coal as fired—1 per cent) 


COMBUSTION ENGINEERING CORPORATION 


200 Madison Avenue 


New York, N. Y. 


(NEE memes 
Boilers - Air Preheaters - Stokers - Pulverized Fuel Equipment - Water-Cooled Furnaces 
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The public utility system of 


Standard Gas and: Electric 
Company 


includes 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company . 
Louisville Gas and’ Electric Company 
Market St. Railway Company (San Francisco) 
Mountain States Power Company 

Northern States Power. Company 

Oklahoma Gas and Electric Company 
Philadelphia Company 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric Company 
Southern Colorado Power. Company 
Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 





serving 1,637 Cities and towns of twenty states . . . combined 
population, 6,300,000... total customers 1,629,478 ... installed 
generating capacity: 1,531,203 kilowatts .... gross earnings: 
in excess of $153,000,000 annually . . . properties operate 
under the direction of Byllesby Engineering and Management 
Corporation, the Company’s wholly-owned. subsidiary. 








